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ADMIRALTY JURISDICTION —OF LATE YEARS 


HEN the Supreme Court closed its term in 1906, Justice 

Henry Billings Brown retired. He ended the line that 
began with Story and embodied the admiralty tradition. He 
had that intimate acquaintance with the practical possibilities 
of the system, and that instinctive feeling for its limitations, 
which grow only out of daily work as proctor and advocate 
or prolonged labor as a trial judge. No successor of his 
training has appeared for seventeen years, and some considera- 
tion (from the viewpoint of one imbued with the tradition) of 
how and by whom the admiralty ship has been captained during 
that time seems to possess some interest. 

That the Supreme Court is the only duly licensed commander 
of the admiralty is more than a figure of speech; for, on the vital 
point of expounding the constitutional grant, and ascertaining 
and declaring what are and what are not “cases of admiralty 
and maritime jurisdiction,” that Court for more than a century 
has pursued its own method of selection and exclusion, choosing 
what seemed suitable from the whole range of maritime laws (or 
customs), whether English, Continental, or Colonial, sometimes 
throwing away its first choice, but authoritatively labelling its 
excerpts for the time being as the maritime law of the United 
States. 

Justice Brown, who for some years after his retirement 
wrote often and well for legal periodicals, pointed out the con- 
trolling action of the Court, and the inactivity of Congress, if 
not its lack of power, in an essay, “ Jurisdiction of the Admiralty 
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in Cases of Tort,” written in 1908.1 He summed up the matter 
thus: 


“Tt seems inevitable, therefore, that the Court must continue for 
an indefinite time to grope among conflicting codes for the true defi- 
nition of ‘all cases of admiralty and maritime jurisdiction,’ and that 
Congress at best can play only a minor part. Indeed, this was prac- 
tically decided in The Lottawanna? and The Steamer St. Lawrence.® 
Its experience with the act of 1845 * is not likely to tempt Congress to 
further experiments of the same nature.” * 


When the volume of business is considered, those who long 
to limit judicial fecundity in opinions should be pleased to note 
that, since 1906, the Supreme Court has decided not over seventy- 
two cases affecting maritime law; and not all these matters were 
admiralty in form, nor in all were opinions written. Evidently 
it has not required (as it should not require) much twiddling 
of the wheel to keep the admiralty ship on her course, even 
though for years past the districts bordering on New York har- 
bor — not to speak of the rest of an extensive seaboard, whether 
fresh or salt—have produced as cargo for that vessel many 
more than a thousand causes a year. 

‘When the nature of the decisions rendered is examined, not 
over half of those seventy-odd cases affect jurisdiction (i.e., 
power); the remainder deal only with procedure, navigation, or 
questions of charter or other contract, which are as likely to 
arise in one forum as another. 

When one inquires who spoke for the Court, the answer is 
rather singular, for since 1906 almost one half of all the opinions 
on maritime matters have been written by two men, Justice 
Holmes and Justice McReynolds. In those cases dealing with 
jurisdiction, one of these Justices has nearly always written 
when they agreed, and both of them when they did not. Thus, 
an investigation of half a generation of admiralty steering is 
almost reduced to a problem in personal equations. 





1 9 Cor. L. Rev. 1. 

2 21 Wall. (U. S.) 558 (1874). 

3 1 Black (U. S.) 522 (1861). 

# Extending a limited admiralty jurisdiction to the Great Lakes. 
5 Supra, at p. 4. 
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Justice Brown’s essay assumed, as axiomatic, acceptance 
of the formula that jurisdiction in tort depends on locality. But 
like all thoroughbred admiralty men, he sympathized with Mr. 
Erastus Benedict’s celebrated doubt whether a libel published 
and circulated exclusively on shipboard would support a libel 
in admiralty; and he sympathized even more deeply with the 
discontent of the bar over the rule in The Plymouth® and John- 
son v. Chicago & Pacific Elevator Co.," which relegates to law 
redress for injuries done by a floating ship to objects firmly 
affixed to land, though that land be under water. 

The Blackheath,® sustaining a libel in rem against the vessel 
for injuring a beacon resting on piles driven into the harbor 
bottom, had met with Justice Brown’s approval in result 
because he thought The Plymouth ought to be overruled; and the 
bar shared the hope that some progress had been made in that 
direction. But four years later Brown, as essayist, notes with 
regret that 


“The consequences of this decision were such as might easily have 
been foreseen. Taking advantage of the cogent argument in Mr. Justice 
Holmes’ opinion, and confounding the reluctance of an appellate court 
to overrule itself directly, with its readiness to distinguish prior cases 
upon narrow grounds, a number of appeals were at once docketed, 
raising again the question of injury to fixed objects.” ° 


The cases referred to,*° all disposed of without opinion or by brief 
reference to the Plymouth doctrine, and without mention of The 
Blackheath, were a wet blanket to the lower courts, whose emo- 
tions are worth pursuing through the Federal Reporter only for 
professional amusement. But the question of the sufficiency of 
the locality test would not down, and appeared in Atlantic Trans- 
port Co. v. Imbrovek," and again in The Raithmoor.” 





6 3 Wall. (U. S.) 20 (1865). 

7 119 U. S. 388 (1886). 

8 195 U. S. 361 (1904), per Holmes, J. 

® See Henry B. Brown, supra, 9 Cor. L. Rev. 1, 12. 

10 Cleveland etc. R. R. Co. v. Cleveland S. S. Co., 208 U. S. 316 (1908) ; 
The Troy, 208 U. S. 321 (1908); Phoenix v. S. S. Poughkeepsie, 212 U. S. 558 
(1908). Cf. Martin v. West, 222 U. S. 191 (1911). 

11 234 U.S. 52 (1914). 

12 241 U S. 166 (10916). 
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The Imbrovek case, as it reached the highest Court, was merely 
a libel by a laborer against a contracting stevedore to recover 
for injuries received on a ship in process of loading. No wrong 
or negligence was charged against the ship or its owner, nor 
had the employer anything to do with the navigation or dis- 
cipline of the vessel. If the locality rule is a sufficient statement 
of doctrine, a plainer case for its application could not exist. 
Justice Hughes, for a unanimous court, restated that doc- 
trine in the baldest form; but instead of there leaving the matter, 
perfectly clear whether satisfactory or not, he justified the result 
by pointing out that “service in loading and stowing a ship’s 
cargo” ** is of a maritime nature, so that, whether the locality 
rule is sufficient or not, this case was rightly decided. 

Legal principles cannot be permanently stated in this way. 
The locality rule is either sufficient or lacking in completeness; 
and, unless it would destroy the rule as formulated, not even the 
Supreme Court can always avoid answer by bolstering up with 
immaterial matter a case which demands application, enlarge- 
ment, or disaffirmance of the rule. What Brown wrote in 1908 is 
still true: 


“Whether the word ‘tort’ as thus used [#.e., in the locality rule] 
includes every act within the common law definition of the word, or is 
confined to such as are in some way connected with the equipment, 
navigation or discipline of the ship, has not been judicially decided.” ** 


Two years later The Raithmoor * compelled further consider- 
ation of The Plymouth. There the builders of an uncompleted 
beacon filed a libel im rem against the vessel, which struck and 
injured not only the beacon but an adjacent staging or pile- 
supported platform used in construction work. The Court could 
not escape the duty of officially “ reconciling” The Plymouth, 
The Blackheath, and The Troy. The task was done by 
declaring that “this is not the case of a structure which at any 
time was identified with the shore, but from the beginning of 
construction, locality and design gave it a distinctively maritime 
relation,” ** and the “relation of the structure to the land was 





13 Supra, at p. 61. 15 Supra. 
14 See Henry B. Brown, supra, 9 Cot. L. Rev. 1, 8. 16 At p. 176. 
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of the most technical sort, merely through the attachment to the 
bottom.” *” Therefore the libel was sustained,—as to the 
beacon because of its “ maritime relation,” and as to the work- 
ing platform on the theory that the tail goes with the hide. It 
is not explained how the “maritime relation” of a beacon on 
piles differs from that of a wharf similarly supported. The sug- 
gestion that a ship with her anchor well bedded is just as “ tech- 
nically ” attached to the bottom as anything can be, is perhaps 
frivolous; but certain it is that the result to date of this med- 
dling with the unsatisfactory rule in The Plymouth is no more 
than the writing of a perplexing gloss on the locality rule, to 
the effect that its application may perhaps depend on the nature 
of the service rendered by the tort-sufferer, or on the “ technical ” 
relation of the thing injured to solid land. Truly, as Holmes, 
J., remarked when he started trouble in The Blackheath, the 
scope of admiralty jurisdiction is not a matter of “ obvious prin- 
ciple or of very accurate history,” ** and it is just as true now as 
when Brown, J., wrote it in his essay, that “ the certainty of the 
law would have been better conserved, either by following the 
Plymouth case in The Blackheath, or overruling it in the subse- 
quent cases.” *° 

When the Court was selecting the maritime law of the United 
States, it took what was thought to be English material, and 
held that making a ship is not maritime in nature, but mending 
a ship is. The familiar grounds on which this formula rests have 
always been singularly unconvincing to one familiar with ship- 
ping; consequently the matter cannot be kept quiet. No one 
has tried lately to upset the dogma about shipbuilding, but the 
query as to where making ends and mending begins has been 
insistent. 

Thames Towboat Co. v. The Schooner “ Francis McDonald” *° 
politely admits that the rule is open to “ possible and once not 
inappropriate criticism,” but stoutly adheres to it, refusing re- 
lief in rem to one who had contributed labor and material in 
completing a ship that had come to his yard after a considerable 





17 At p. 176. 

18 Supra, at p. 365. 

19 Supra, at p. 12. 

20 254 U. S. 242 (1920), per McReynolds, J. 





534 HARVARD LAW REVIEW 


journey in tow. She was enough of a ship for that, and doubtless 
could have incurred a maritime lien for collision en route, but 
was not sufficiently a vessel to be liable for her own finishing. 
The case suggests the query whether she could have been held 
in rem for repairing collision damage, if any. 

In New Bedford Co. v. Purdy,” however, the Court by the 
same spokesman pointed out that the metamorphosis of an old 
carfloat into a floating dance hall, with motive power of its own 
and the usual accessories of gaiety, was in point of law no more 
than a mending of the old float. 

When one remembers the leading argument for holding the 
shipbuilding contract non-maritime, it is interesting to observe 
that a repair job, though executed wholly on land, is now strictly 
maritime.*? The rules as to building and repairing vessels, as 
thus restated, and the results obtained therefrom, are so humorous 
that they deserve insertion in the laws of Gerolstein. 

The vital point about the shipmaking problem, and an im- 
portant one in torts, is the extent and incidence of the maritime 
lien; and the conservatism which dictated the choking of growth 
evidenced by The Raithmoor has been displayed in other cases. 

The doctrine of liens, though based only on the necessity of 
providing credit for the ship, is so convenient for creditors 
that efforts are always being made to spell out a lien in favor 
of any one who deals with a ship’s agent however humble, or 
who wishes to enforce any kind of demand against a vessel 
owner. This overgrowth of privilege has been pruned, and none 
too soon as the performance of the lower courts sufficiently 
showed, by Osaka Shosen Kaisha v. Pacific etc. Co.”* and United 
States v. Carver,** decisions for which those fond of the tradi- 
tional admiralty should be thankful. 

The equally beneficial reverse of this repression is found in 
The Ira M. Hedges,”° where the sensible doctrine of contribution 





21 258 U. S. 96 (1922). 

22 Northern Pacific Steamship Co. v. Hall, 249 U. S. 119 (1919). 

23 260 U. S. 490 (1923), per McReynolds, J. 

24 260 U. S. 482 (1923), per Holmes, J. Cf. The South Coast, 251 U. S. 
519 (1920) by the same judge, the language of which decision seemed greatly 
to encourage the “lien-grabbers.” This point is fully covered by a recent article. 
See John W. Griffin, “ The Federal Maritime Lien Act,” 37 Harv. L. Rev. 15. 

25 218 U. S. 264 (1910), per Holmes, J. 
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between tort feasors surmounted the bar of a common law judg- 
ment. This was a triumph of that equity which is admiralty 
over wrong which law could not prevent. 
Where the exercise of power depends wholly on statute, the 
scope and limitations of the act become jurisdictional problems. 
This is the situation as to the shipowner’s limitation; based 
on statute, it grew by decision until seventy-odd years have made 
it an important and integral part of the American admiralty. 
During the period under discussion, numerous decisions ** 
have faithfully upheld the traditional theory of statutory scope 
in respect of those who may apply for the benefit of the act, 
and the quantum of consideration to be given for such benefits. 
They contain nothing novel to the bar. But in Richardson v. 
Harmon,” Lurton, J., adopted the view, long taken by some 
lower courts, that, since the Amendment of 1884, the owner 
could limit not only against “liability strictly maritime,” 
but against “torts non-maritime,” leaving him personally liable 
only “ for his own fault, neglect and contracts.” In other words, 
—since that petitioner wished to limit against injuring a draw- 
bridge by hitting it with a barge, — Congress could, by statute, 
enable admiralty to adjust that tort, although the selected juris- 
prudence of The Plymouth and similar cases declared that 
admiralty could not entertain suit therefor. Interest attaches to 
this case because it frankly recognizes congressional authority 
to give admiralty the power to adjust, without retracting in the 
least other and numerous cases holding (1) that when Congress 
adopted limitation it merely chose for American use a part of 
the general maritime law, and (2) that an injury such as Rich- 
ardson limited against was not covered by any law maritime. 
Probably a strictly logical development of law is not only 
impossible but practically undesirable. The necessities of the 
business which makes the law are considerations ahead of all 
others, and this is more easily obvious in maritime affairs than 
in most other pursuits. Justice Holmes, bagging an epigram 





26 Erie R. R. Co. v. Erie & Western Transportation Co., 204 U. S. 220 (1907) ; 
The Hamilton, 207 U. S. 398 (1907); Oceanic Steam Nav. Co. v. Mellor, 233 
U. S. 718 (1914) ; Liverpool, etc. Co. v. Brooklyn Terminal, 251 U. S. 48 (1919) ; 
La Bourgogne, 210 U. S. 95 (1908): —all per Holmes, J., except the last. 

27 222 U.S. 96, 106 (1911). 





536 HARVARD LAW REVIEW 


as usual in his phrase hunting, has told the bar that “ the mari-. 
time law is not a corpus juris—it is a very limited body of 
customs and ordinances of the sea,” and again that he “ rec- 
ognizes without hesitation that judges do and must legislate, 
but they can do so only interstitially; they are confined from 
molar to molecular motions.” * 

To this the traditional admiralty view offers no objection, 
however one may dislike “limited” and deny to either ordi- 
nances or ordonnances any material influence on America; but 
that maritime law is a body of sea customs hardening into case 
law through the courts, with some assistance (often a tergo) 
from the legislature, we hold to be a proposition self-evident. 
The well-known history of the Lien Law of 1910 is a perfect ex- 
ample of the way in which customs enlarge, the courts lag, and 
Congress kicks them into legal harmony. 

Therefore, when customary law is being dealt with, every 
reason urges the interpretation of assisting statutes in accord 
with custom. This was certainly not done in two cases dealing 
with limitation by the owners of chartered vessels whose unsea- 
worthiness, developed without privity or knowledge of the owners, 
was held to fix liability im solido on such of the owners as had 
signed charter-parties containing the usual warranty of condition 
and, in one case, the usual maintenance clause.” To the shipping 
man these decisions seem to treat ships at sea as though they 
were houses on Main Street, and charter-parties like leases af- 
fected by preéxisting statutes as to tenantability. The ocean 
carrier, who sends out his ship after having exercised due 
diligence to fit her for the work, is by the custom of the sea, 
which includes a customary interpretation of contract language, 
entitled to require shippers to look to the ship for indemnity; 
these decisions permit them to look not to the owner qua owner, 
but to the signer of a “scrap of paper,” as to a guarantor on a 
lease. 

They have led to leaving the chartering business of not a few 
vessels to some slenderly equipped corporate equivalent of a 





28 Dissenting in Southern Pacific Co. v. Jensen, 244 U.S. 205, 220-221 (10917). 
29 Pendleton v. Benner Line, 246 U. S. 353 (1918), per Holmes, J.; Lucken- 
bach v. McCahan etc. Co., 248 U. S. 139 (1918), extending the Benner Line 
case to a time-chartered vessel which developed a leak long after the charter date. 
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ship’s husband, who may sign a charter-party without much fear 
of financial embarrassment. It remains to be seen whether this 
device will meet with the ethical approbation extended by the 
Court *° to that machinery of pretended loans by which insurers 
have transferred to carriers the burdens they were paid for, 
relieved shippers of the obligation of contracts, and nullified a 
decision ** of the approving Court. Meanwhile owners must be 
content with the latest remark of Holmes, J., that (in the light 
of decisions already made) 


“We very much appreciate the danger that the act should be cut 
down from its intended effect by too easy a finding of privity or knowl- 
edge on the part of owners, as also by too liberal an attribution to 
them of contracts as personally theirs. We are not disposed to press 
the law further than the cases go.” ** 


Truly “ the bearing of this observation lies in the application of 
it” and is still somewhat obscure. 

A somewhat similar failure to stress force of custom, in mari- 
time matters, is found in Union Fish Co. v. Erickson,* where 
with obvious correctness the California statute of frauds was 
not permitted to defeat a shipmaster’s libel for wrongful dis- 
charge from an engagement for more than one year. But the 
ground of decision should have been the simple one that such 
engagements, orally made, were as old as the history of marine 
customs, had passed into the maritime law of the United States, 
and would be recognized and enforced by the courts of the na- 
tion, —so that what California said on the subject (if anything) 
was merely immaterial. 

Doubtless it was not to be expected that any body of men, 
containing in equality of partnership no representative of the 
tradition, would abide thereby. Indeed the very ability of the 
non-traditionalists makes against adherence; and one of the 
things such an able organization is most likely to do is to dis- 
cover, in something they like and have newly found, merits and 
powers which its oldest living lovers never suspected. 





80 Per Brandeis, J., in Luckenbach v. McCahan etc. Co., supra. 

31 Phoenix Ins. Co. v. Erie etc. Co., 117 U. S. 312 (1886). 

82 Capital Transportation Co. v. Cambria Steel Co., 249 U. S. 334, 336 (1018). 
33 248 U. S. 308 (1919). 
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Admiralty, like Maréchal Villars, may well ask to be defended 
from its friends, in respect of that lengthening line of decisions * 
which announce the following premises and conclusion: Congress 
has paramount power to fix and determine the maritime law of 
this country, but in the absence of some controlling statute the 
general maritime law as accepted by the federal courts constitutes 
part of the national law as to matters within admiralty and mari- 
time jurisdiction; wherefore no state legislation is valid if it 
contravenes the essential purpose of an act of Congress, or works 
material prejudice to, or interferes with the harmony and 
uniformity of the general maritime law in international and inter- 
state regulations.** As applied to date, this doctrine has prevented 
application of the Workmen’s Compensation Laws of the several 
states in favor of marine workers, with exceptions calculated to 
render results as doubtful as “negligence cases” ever were. 
Further, notwithstanding the paramount power of Congress, 
authority in that body to deprive the national courts of jurisdic- 
tion of demands by marine workers having claims under Com- 
pensation Acts is denied. To picture the state of mind now 
prevalent in lower courts (which always represent bar feeling) 
would be a lengthy matter, but it may be summarily seen in a 


few current decisions found in a single volume.” 

The acrimonious dissents from the fundamentals of the ruling 
cases produced from Holmes, J., the clever mots about the 
nature of admiralty and “ interstitial” lawmaking by judges, 
above quoted; but the spirit of the dissenters was best stated 
by Pitney, J., in declaring that 


“The Constitution does not, proprio vigore, impose the maritime 
law upon the States except to the extent that the admiralty jurisdiction 
was exclusive of the courts of common law before the Constitution.” * 





84 Southern Pacific Co. v. Jensen, 244 U. S. 205 (1917); Clyde S. S. Co. v. 
Walker, 244 U.S. 255 (1917); Peters v. Veasey, 251 U. S. 121 (1920); Knicker- 
bocker Ice Co. v. Stewart, 253 U. S. 149 (1920); Grant etc. Co. v. Rohde, 257 
U. S. 469 (1922); State Comm. v. Nordenfelt Corp., 259 U. S. 263 (1922): — 
all per McReynolds, J. 

85 See Southern Pacific Co. v. Jensen, supra, at pp. 215, 216. 

86 The Mercedes de Larrinaga, 293 Fed. 251, 1923 Am. Mar. Cas. 1070 (D. 
Mass.) is a compendium of the literature of the subject to date; The Cleo, 1923 
Am. Mar. Cas. 1180 (oth Circ.) applies the doctrine to an action at law; and 
Zurich etc. Co. v. Industrial Accident Comm. of Cal., 1923 Am. Mar. Cas. 
1163 (Cal.) shows a state court literally backing full speed astern away from the 
whole matter. 37 See Southern Pacific Co. v. Jensen, supra, at p. 241. 
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That is to say, the states are free to legislate on maritime matters, 
except within a circle whose circumference only the Supreme 
Court can delimit, and concerning which no one but the late 
Justice Daniel has ever been profoundly certain. Whereas the 
majority view, considering the past inactivity of Congress, makes 
of the world-wide selections of the Supreme Court a sacrosanct 
body of rigid law, protected from state poaching, at least, by the 
constitutional grant of “ judicial power ” over (i.e., the right to 
try and determine) “ all cases of admiralty and maritime jurisdic- 
tion.” 

The voice of tradition was never heard, either at bar ** or in 
the court, if the two sets of opinions reveal council chamber 
discussions. Yet it seems clear enough. The exclusive power to 
adjudicate a certain class of causes presupposes the existence 
of the class and implies a power of definition as to what that class 
comprises. Such a power of definition assumes a duty of selec- 
tion; selection in turn implies exclusion. For this power the 
admiralty bar fought, with some defeats, but on the whole with 
success. They began with the lower courts at a time when 
Judge Peters was boggling and hesitating over jurisdiction in rem 
as to collision, and sounded a note of triumph when Mr. Daniel 
Lord could say at a bar meeting for Judge Betts that his forty 
years of labor as a trial judge had left firmly established that 
view of admiralty jurisdiction which he and others like him 
had entertained when he mounted the bench in 1826. 

That traditional opinion rested solely on custom. Statutes 
declaratory of custom create no exception even when the statutes 
seem to enlarge power. Theoretically they only restore the 
proper boundaries of the approved custom. As for injuries 
suffered by the principal class of marine workers, seamen, The 
Osceola ** declared the custom to date. Concerning injuries re- 
ceived on navigable waters by others, not seamen but doing work 
of a maritime nature, the /mbrovek case was, in result, a holding 
that the customary jurisdiction of admiralty extended to adjust- 
ing such wrongs on admiralty principles, — however strongly 
affected by some common law notions. 





88 See the briefs for appellees in the Jensen and Walker cases, written from 
a common-law and rather old-fashioned states’-rights angle. 
89 189 U. S. 158 (1903). 
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Thus admiralty was thought able by its traditional methods 
to care for all classes of marine workers injured, — as to seamen, 
within the limits of their contractual engagement, and as to 
others, within the bounds of the locality rule. It was a humane 
and enlightened custom, for generations far ahead of the common 
law; but practitioners did not conceive of their custom as exclud- 
ing from activity every other legal device for the benefit of those 
working on the water. Indeed, it was deemed settled that the 
constitutional grant, plus the words of the Act of 1789 — “ Sav- 
ing to suitors the right of a common law remedy where the 
common law is competent to give it,”” — resulted in “ a concurrent 
power, left where it stood at common law.” *° 

Doubtless no state could destroy the maritime customary law, 
nor could a common law court disregard the consequences of the 
seaman’s lawful contract.** But these truths did not militate 
against that other truth, that the grant of power to determine 
causes of a certain kind was not an injunction against other 
sovereignties’ dealing in a different way with the same class of 
suitors. The constitutional grant was thought to be like a 
patent. No one can patent a result, and infringement arises, 
not from accomplishing the same benefit, but from doing the 
same thing in substantially the same way. 

Workmen’s Compensation Laws were as unknown to common 
law as they were to the law maritime; they represent novelty and 
therefore, be it assumed, advanced and improved thought; they 
could not destroy the customs of the sea because they had 
nothing to do with them, and the traditional and reasonable 
view of such a novelty would have been to leave the newfangled 
idea to recommend itself to the marine world if it could. Mean- 
while no state could have prevented the waterman from suing 
his ship or its owner or his immediate contracting employer if he 
had wanted to; but if he had preferred to claim the benefit of 
the new acts, he might have taken his chance. This, like most 
well-considered admiralty rulings, would have left the law a 
living, growing entity. But to derive from the right to try cer- 
tain cases an inability on the part of well-meaning outsiders to 
adopt new remedies for evils affecting the maritime world in 





40 New Jersey etc. Co. v. Merchant’s Bank, 6 How. (U. S.) 344, 390 (1848). 
#1 Chelentis v. Luckenbach, 247 U. S. 372 (1918). 
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common with the rest of the earth, has only resulted in the 
branding of the admiralty as unprogressive, hitherto a most un- 
warranted accusation, and in congressional action, hasty, angry 
and ill-considered. 

It is the safest of assertions that the mainspring of effective 
admiralty power is the maritime lien. The American concept 
of that jus in re, as a proprietary interest in an offending res aris- 
ing contemporaneously with the cause of action, is elementary 
learning, resting on the authority of classical decisions of the Su- 
preme Court. In the whole maritime anthology of that Court, no 
single flower is so important. Not only does the lien arise with 
the cause of action, but the right to enforce it sometimes is the 
cause of action. Of this, Te China * is the perfect instance. 

The conservatism manifested in respect to liens for making, re- 
pairing, and supplying vessels was suddenly and, indeed, violently 
abandoned in The Western Maid,** which held that no lien for 
collision ever arose against vessels owned (absolutely or pro hac 
vice) by the United States; wherefore, when government owner- 
ship and possession ceased, the persons injured were no better 
off than they were before. 

The admiralty has suffered no more than other jurisdictions 
from the chronic dislike of sovereigns (however democratic) to 
pay for wrongs done; and the proposition that if you could not 
sue the sovereignty you could not seize its property or disturb its 
possession thereof followed as of course. But the sacred lien, it 
was believed, existed; because if The China (and its like) an- 
nounced the law, the personified ship was affected with a pro- 
prietary interest capable of fruitful enforcement as soon as the 
sovereign’s protecting hand was removed. Furthermore, this 
belief had been supported by two decisions,** which quite pos- 
sibly did not require the reasoning used, but which, as decided, 









42 7 Wall. (U. S.) 53 (1868). 
48 257 U. S. 419 (1922), McReynolds, J., not sitting. 

'44 The Siren, 7 Wall. (U. S.) 152 (1868); The Davis, 10 Wall. (U. S.) 15 
(1869). And see The Sapphire, 11 Wall. (U. S.) 164 (1870), where the damages 
were apportioned in a suit by a French naval vessel against a private ship for 
collision. The report shows no cross-libel, but the decree made is only justifiable 
on the theory that the naval vessel was liable in rem, or its owner in personam. 


If that were not true, the damages of the private ship were only available as a 
set-off. 
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were flat to the effect that, in respect of a vessel belonging to 
the United States, “ inability to enforce a claim is not inconsist- 
ent with its existence” for the existence “ even of a lien is not 
always dependent upon the ability of the holder to enforce it by 
legal proceedings”; and further that “a lien existing and con- 
tinuing will be enforced by the courts whenever the property 
upon which it lies becomes subject to their jurisdiction and con- 
trol.” These propositions were held over the dissent of Nel- 
son, J., who asserted that “if the owner of the offending 
vessel is not liable at all for the collision, — it follows there can 
be no lien” —a singular contention to be made when the ink 
was hardly dry on the China opinion. In short, although the 
same result might have been reached in another way, The Siren 
held that the reason why the collision claimant prevailed was 
that he had a lien which the Court would compel the United 
States to recognize when it needed the services of a judicial 
tribunal to condemn the offending ship as prize. 

This was a logical application of the jus in re doctrine so care- 
fully nursed by the Court, and served even governments well 
enough until the United States, for the first time in its history, 
had two large merchant fleets, one of chartered vessels which it 
had contractually engaged to redeliver to owners free and clear 
of obligations, and one of owned vessels which it wished to sell 
to purchasers, who insisted on a guaranty of freedom from liens. 

What was wanted was freedom from contractual obligations, 
and this result it reached by successfully maintaining, in The 
Western Maid, that “the law merchant personified the com- 
mercial ship, not a public ship,” “* thereby inducing the Court 
posthumously to follow Justice Nelson in part. 

But mere acquiescence in the Solicitor General’s proposition 
would not do, and Holmes, J., for the Court announced one 
piece of law which goes far beyond the necessities of this 
admiralty question, as to which no one could deny that the 
Court could always do what it had done before and discard The 
Siren as coolly as it once did the limitation of jurisdiction by the 
ebb and flow of the tide. 

That single controlling proposition is that “the United States 





45 Supra. 46 See argument of Solicitor General, 257 U.S. 410, 422. 
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has not consented to be sued for torts, and therefore it cannot 
be said that in a legal sense the United States has been guilty of 
a tort.” *” When it comes to hurdling a legal difficulty Holmes, 
J., is hors concours, but in this effort he has surpassed himself. 

The differentiating of The Siren and the silence maintained as 
to The China in the opinion are fully treated in the dissents, 
McKenna, J., demonstrating that the Court has followed the 
dissent in the first decision and said nothing about the second 
because there really was nothing to say. 

But the harm to the tradition of admiralty is not in the lip- 
service to previous decisions which this opinion renders worthless, 
but in the tone of mockery displayed in every reference to the 
doctrine of a lien attaching regardless of the shipowner’s personal 
liability. ‘Legal obligations that exist but cannot be enforced 
are ghosts that are seen in the law but that are elusive to the 
grasp,” *®—which asserts that Justice Field saw ghosts in 
The Siren. That a ship for purposes of lien may be regarded 
as a person “ is a fiction not a fact, and as a fiction it is a creation 
of the law’; *° therefore, by suggestion, it is unworthy of con- 
sideration, — a thought rather staggering when one remembers 
the part that fictional venue in transitory actions has played in 
law development. But also “it is totally immaterial that in 
dealing with private wrongs the fiction, however originated, is 
in force,” for “ there is no mystic over-law to which even the 
United States must bow,” °° — therefore, away with the fiction 
when the government is concerned. All these quotations are not 
vital to the main proposition; and it remains true that, when 
the hurdler has jumped, the obstacle remains. So liens remain 
but so bespattered by language that the traditionalist remembers 
the old song: 


“Tt aint so much as wot ’e said, 
As the narsty w’y ’e said it.” 


The holding which disposed of the case may be put thus: if 
there is no right to sue for tort, there is no tort. This is not a 
maritime question at all; but it disposes of an admiralty cause 





47 At p. 433. 49 At p. 433. 
48 At p. 433. 50 At p. 432. 
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by refining on the meaning of a word unknown to the historic 
admiralty, though it is unquestionably naturalized in America. 
The word that is known to admiralty is collision; so that per- 
haps, in defiance of syllogistic canons, the bar will state the rule 
in The Western Maid thus: “ The United States has not con- 
sented to be sued for collisions; therefore, in a legal sense, there 
was no collision.” The Bumbles of the shipping world will pass 
the usual comment on this rule, which for “ interstitial” law- 
making takes the very highest rank. 

The years since 1906 have not increased the certainty of mari- 
time law, and they have impaired the tradition of enforceable 
customs of the sea. The process of “ groping,” so frankly stated 
by Justice Brown, has extended over a wider field, and that 
field is ripe for congressional action. 

Charles Merrill Hough. 


New York City. 
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THE JUDICIALITY OF MINIMUM-WAGE 
LEGISLATION 


a legislation has been of two main kinds. 

One is the Massachusetts variety which vests a commis- 
sion with power to make inquiries and publish results... Em- 
ployers are exposed to public knowledge of the wages paid and 
are thereby subjected to public censure or public praise. Senti- 
ments of decency or of vanity may move the niggardly to mend 
their ways, but the recalcitrant are left free to bargain as they 
can and will. The other type of legislation adds physical to 
moral force. A commission is authorized to discover and to de- 
clare the minimum cost of decent subsistence and on this basis 
to prescribe the minimum wage that may be paid to women and 
minors. Employment at less than the prescribed wage subjects 
the employer to punishment. While the variations in the wages 
fixed by various boards for various employments indicate that 
the cost of living is not always the sole criterion of the boards’ 
determinations, there has been no judicial adjudication that their 
prescriptions have exceeded the cost of decent living. The con- 
stitutional issue raised by such compulsory legislation is there- 
fore whether an employer may be compelled to pay the cost of 
maintaining the employee whose full services he voluntarily uses 
in the conduct of his enterprise. 

This constitutional question finds no answer in the Constitu- 
tion. While the legislation, like substantially all legislation and 
all law, involves a deprivation of liberty or property, such depriva- 
tion is constitutionally innocuous unless it is “ without due 
process of law.” The Constitution does not define due process 
of law. The task of definition is committed to the judges. They 
have recognized that definition is impossible. They have told 
us that instead of definition they will employ a process of “ ju- 
dicial inclusion and exclusion,” and give us the reasons.” These 
reasons can not come from the Constitution. They come from 





1 This is described in Holcombe v. Creamer, 231 Mass. 99, 120 N. E. 354 
(1918). 
2 Mr. Justice Miller, in Davidson v. New Orleans, 96 U. S. 97, 104 (1877). 
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the judges. The law of constitutional due process is therefore 
as much judge-made law as any common law is judge-made law. 
Until some. due-process issue is authoritatively settled, one who 
would make a constitutional prophecy or a constitutional argu- 
ment should be familiar with the outlook and the temper of the 
judges by whom the issue is to be decided. In cases of any 
considerable novelty, few reasons can be so compelling as to 
meet with universal acceptation. The determination of closely- 
controverted constitutional issues depends, therefore, in large 
part upon the composition of the court of last resort at the par- 
ticular time when the issue comes before it. 

Nowhere does this analysis find firmer confirmation than in the 
history of judicial decisions on the constitutionality of minimum- 
wage legislation. The question first came before the Oregon 
court in 1914, and in two decisions seven judges declared them- 
selves in favor of the legislation and none was opposed.* The 
Oregon case went to the Supreme Court of the United States, and 
in 1917 the decree of the state court was sustained by a vote of 
four to four.* Mr. Justice Brandeis, having been of counsel, did 
not sit. His general outlook on what is called social legislation 
is so well known that there can be no doubt that, had he not been 
of counsel, he would have voted in favor of the law. In that 
event, the consequent five-to-four vote almost certainly would 
have established the constitutionality of such legislation against 
subsequent attack in the federal courts. Though conceivably a 
favorable decision might later have been overruled by a differ- 
ently composed Supreme Court, the experience is that police 
issues of this general character are finally settled by such favor- 
able decision. A four-to-four vote, however, settles nothing, 
except that the particular decision below is not reversed. After 
this tie vote, the constitutional issue still remained an open one. 
A prophet would be confident that if the same Supreme Court 





3 Stettler v. O’Hara, 69 Ore. 519, 139 Pac. 743 (1914); Simpson v. O’Hara, 
70 Ore. 261, 141 Pac. 158 (10914). 

# Stettler v. O’Hara, 243 U. S. 629 (1917). This case was first argued 
in the Supreme Court on December 16 and 17, 1914. It was restored to the 
docket for reargument on June 12, 1916, reargued January 18 and 109, 1917, 
and decided on April 9, 1917. The per curiam opinion reads as follows: 
“Judgments affirmed with costs by an equally divided court. (Mr. Justice 
Brandeis took no part in the consideration and decision of these cases.)” 





JUDICIALITY OF MINIMUM-WAGE LEGISLATION 547 


bench had the question to decide in a case in which Mr. Justice 
Brandeis should sit, the answer would be in favor of the legis- 
lation. By reason of this confidence, he might add to it the 
further confidence that the objectors to the legislation would not 
again bring the issue to the Supreme Court until its personnel 
had changed. Such turned out to be the fact. Four changes in 
the Supreme Court had taken place before the issue again came 
before it. 

In the meantime four other courts had passed upon the ques- 
tion. Two decisions of the Minnesota Supreme Court in 1917 
and 1920 record six judges in favor of the legislation and none 
opposed.® An Arkansas decision of 1917 ° sustained the legisla- 
tion by a vote of four to one, though one of the majority refrained 
from dissent only because he thought that the legislation was 
entitled to the benefit of the Supreme Court tie until it was 
broken. Two decisions of the Supreme Court of Washington in 
1918 and 1920 add eleven judges to those in favor of the legisla- 
tion and none to those opposed.’ Thus the compulsory minimum- 
wage legislation of the states of Oregon, Minnesota, Arkansas, 
and Washington was thought constitutional by twenty-seven 
judges of the courts of those states and unconstitutional by only 


two judges, three of the four courts being unanimously in favor 
of the statutes. 


Then came the anomalous somersault in the case before the 
Court of Appeals of the District of Columbia. This involved 
the act of Congress applicable to the District. On the first hear- 
ing Mr. Justice Robb was unable to sit because of illness. Under 
statutory authority the other two Justices designated Mr. Justice 
Stafford of the Supreme Court of the District to sit in his place. 
The decision, on June 6, 1921, was two to one in favor of the 
statute.* Chief Justice Smyth and Mr. Justice Stafford were in 
favor; Mr. Justice Van Orsdel was opposed. Motions for a re- 





5 Williams v. Evans, 139 Minn. 32, 165 N. W. 495 (1917); Miller Telephone 
Co. v. Minimum Wage Commission, 145 Minn. 262, 177 N. W. 341 (1920). 

6 State v. Crowe, 130 Ark. 273, 197 S. W. 4 (1917). 

7 Larsen v. Rice, 100 Wash. 642, 171 Pac. 1037 (1918); Spokane Hotel Co. 
v. Younger, 113 Wash. 359, 104 Pac. 595 (1920). 

8 This fact and the recital which follows in the text are found in the dis- 
senting opinion of Chief Justice Smyth in the decision after the rehearing, 
cited in note 9, infra. 
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hearing were denied on June 22 of the same year. Three days 
later, Mr. Justice Robb, who had now recovered, wrote the Chief 
Justice that he was considering an application for a rehearing. 
On July 1 he wrote that he had decided to vote for a rehearing 
and had so notified counsel and Mr. Justice Van Orsdel. Later 
Justices Robb and Van Orsdel instructed the clerk to enter an 
order granting a rehearing. The Chief Justice dissented. The 
case was reargued on February 14, 1921, and decided on 
November 6, 1922. The vote was two to one against the statute.° 
Chief Justice Smyth in dissenting severely scored the method by 
which a rehearing was obtained.’° Thus those who sat in the 
two hearings in the District Court of Appeals were divided two to 
two. Summarizing the votes outside of the United States Supreme 
Court, we have twenty-nine judges thinking compulsory minimum- 
wage legislation not wanting in due process as against four 
judges thinking the contrary. 

The District of Columbia adverse decision was appealed to 
the United States Supreme Court where it was argued on March 
14, 1923, and decided on April 9, 1923, in Adkins v. Children’s 
Hospital." The dates of the several proceedings in the District 
of Columbia case from its initiation to its final disposition in the 
Supreme Court are significant, for, as will later appear, the un- 
constitutionality of minimum-wage legislation has been dictated 
by the calendar rather than by the Constitution. The Supreme 
Court decision annulled the act of Congress by a vote of five 
to three. Mr. Justice Brandeis, ex majore cautela, from which 
Mr. Justice Robb was immune, did not sit, notwithstanding the 
fact that technically he was eligible since his disqualification 
was confined to the Oregon litigation in which he had been of 
counsel. The opinion of the Court was written by Mr. Justice 
Sutherland and concurred in by Justices McKenna, Van 
Devanter, McReynolds and Butler. Chief Justice Taft wrote 





® Children’s Hospital v. Adkins, 284 Fed. 613 (D. C., C. A., 1922). 

10 “Tt would seem from the foregoing that the appellants, finding them- 
selves defeated, sought a justice who had not sat in the case, but who, they 
believed, would be favorable to them, and induced him, by an appeal directed 
to him personally, to assume jurisdiction and join with the dissenting justice 
in an attempt to overrule the decisions of the court. I shall not characterize 
such practice; let such facts speak for themselves.” Supra, at p. 624 et seq. 

11 261 U. S. 525. 
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a dissenting opinion in which Mr. Justice Sanford concurred. 
Mr. Justice Holmes wrote an additional dissenting opinion. Add- 
ing these Supreme Court votes to the votes in the lower courts, 
we have a total of thirty-two judges voting in favor of the con- 
stitutionality of minimum-wage legislation and nine judges voting 
against it. | 
Now for the importance of the time when the question reached 
the Supreme Court. Three of the five Justices who voted against 
the legislation in 1923 were on the bench in 1917 when the Su- 
preme Court was divided four to four. These were Justices 
McKenna, Van Devanter, and McReynolds. We may be confi- 
dent, therefore, that they gave three of the four votes against the 
law in 1917. The other Justices sitting in 1917 were Chief Justice 
White and Justices Holmes, Day, Pitney, and Clarke. Since Mr. 
Justice Holmes dissented in 1923, we know that he voted for the 
law in 1917. Followers of Supreme Court divisions can be certain 
also that Mr. Justice Clarke was on the same side. This confines 
the surmise as to the fourth Justice against the law in 1917 to 
Chief Justice White and Justices Day and Pitney. The evidence 
of other divisions of opinion points almost conclusively to Chief 
Justice White as the fourth in opposition. He had been more con- 
sistently with Justices Van Devanter and McReynolds against ex- 
tensions of the police power than had either Mr. Justice Day or 
Mr. Justice Pitney.” In writing the opinion sustaining the con- 
stitutionality of the Adamson Law, he made a distinction between 
prescribing wages after the parties have failed to agree and pre- 
scribing wages in conjunction with forbidding or restricting an 
agreement, thus carefully differentiating minimum-wage legisla- 
tion from the Adamson Law.** Mr. Rome G. Brown, one of the 





12 Most significant is the fact that Chief Justice White and Justices Van 
Devanter and McReynolds were the three dissentients in Bunting v. Oregon, 
243 U. S. 426 (1917), which sustained the Oregon ten-hour law. They, with 
Mr. Justice McKenna, were the four opposed to the Washington Compulsory 
Insurance Act sustained in Mountain Timber Co. v. Washington, 243 U. S. 219 
(1917). This same four constituted the minority in Block v. Hirsh, 256 U. S. 
135 (1921), which sustained the laws regulating rents. Chief Justice White 
and Justices Van Devanter and McReynolds were the three opposed to the 
statute restricting the use of natural gas for making carbon, which was sus- 
tained in Walls v. Midland Carbon Co., 254 U. S. 300 (1920). 

13 Wilson v. New, 243 U. S. 332 (1917). This distinction is relied on by 
Mr. Justice Sutherland in the Minimum Wage Case where in speaking of 
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counsel before the Supreme Court in the first minimum-wage 
case, picks Chief Justice White as one of the four opposed to the 
legislation.* It seems, therefore, as safe a guess as any guess 
can be, that in 1917 Chief Justice White voted against minimum- 
wage legislation and Justices Day and Pitney voted in favor of it. 
Certainly three of these four Justices were in favor of the legis- 
lation and only one opposed, so that these votes added to the 
others already counted make a judicial majority of thirty-five 
to ten in favor, with the participating Supreme Court Justices 
divided six to six and a non-participating Justice known to be in 
favor. 

The bench sitting in 1917 continued until the end of the 
October term of 1920. During the October term of 1921 the 
only change was that of Chief Justice Taft in place of Chief 
Justice White. If our guess as to Chief Justice White is correct, 
the Supreme Court from October, 1921, to June, 1922,.contained 
six Justices who thought minimum-wage legislation constitutional. 
One of these was Mr. Justice Brandeis who doubtless would have 
refrained from sitting then as he did in 1923. The others were 
Chief Justice Taft and Justices Holmes, Day, Pitney and Clarke. 
If, therefore, any state case or the District of Columbia case had 
been argued before and decided by the Supreme Court between 
November, 1921, and June, 1922, the decision would, in all prob- 
ability, have been five to three in favor of minimum-wage legis- 
lation. Even if the surmise as to Chief Justice White were incor- 
rect, and either Mr. Justice Day or Mr. Justice Pitney were op- 
posed to the legislation, the vote would have been four to four, 
with Chief Justice Taft, Justices Holmes and Clarke, and either 
Mr. Justice Day or Mr. Justice Pitney in favor. This would 
have sustained the state decisions and the first District of Co- 
lumbia decision had Mr. Justice Robb not intervened to bring 
about a rehearing. That intervention, be it noted, set aside a 
decision rendered on June 6, 1921, and postponed the ultimate 
decision in the District of Columbia Court of Appeals until 
the wage provision of the Adamson Law he says: “This feature of the law 
was sustained principally because the parties for the time being, could not 
or would not agree. Here they are forbidden to agree.” Adkins v. Children’s 
Hospital, supra, at p. 551. 

14 See Rome G. Brown, “Oregon Minimum Wage Cases,” 1 Minn. L. Rev. 
471, 484, 485. 
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November 6, 1922. The appeal from this decision reached the 
Supreme Court for argument in March, 1923, and was decided 
less than a month later. Thus the earlier 1921 District of 
Columbia decision might have reached the Supreme Court for 
adjudication some time before June, 1922. If, therefore, Mr. 
Justice Robb had sat at the first hearing and the decision had 
then been against the act of Congress, the appeal might have 
been decided by the Supreme Court before June, 1922, when 
there were certainly only four Justices of the Supreme Court 
opposed to the legislation and, in all probability, only three 
opposed to it. Thus the state laws would surely have been saved 
for the time from annulment, and almost certainly both state 
and national legislation would have been sustained by a decision 
that would have been accepted as settling the issue fovever. So, 
for a second time, the course of constitutional principles was 
changed by circumstances peculiar to an individual judge: first, 
because Mr. Justice Brandeis chanced to have been of counsel 
at an earlier stage of the Oregon case; and, secondly, because 
Mr. Justice Robb of the District of Columbia Court of Appeals 
was indisposed when the act of Congress first came before that 
court for consideration. 

Before the District of Columbia case came on for argument 
before the Supreme Court, there had intervened three further 
changes in the composition of that body, all due to resignations 
of sitting Justices. Mr. Justice Clarke was succeeded by Mr. 
Justice Sutherland; Mr. Justice Day, by Mr. Justice Butler; and 
Mr. Justice Pitney, by Mr. Justice Sanford. By these changes 
either a possible tie vote of four to four or, more probably, a five- 
to-three vote in favor of minimum-wage legislation was turned 
into a five-to-three vote against it. It would, of course, be idle 
to speculate as to whether the new appointees to the bench would 
have been the same had the resigning Justices been different or 
had their resignations been in a different order. It can, however, 
hardly be attributed to anything but chance that the resignations 
after June, 1922, were of two or three Justices favoring min- 
imum-wage legislation and that the new appointments added two 
Justices opposing it. It can not well be attributed to any assumed 
leanings of the appointing authority, since the four new Justices 
appointed by President Harding were evenly divided on the issue. 
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The political complexion of the bench at the time is of no signifi- 
cance. It is doubtless idle, too, to speculate as to whether Jus- 
tices Sutherland and Butler might have voted differently had the 
question not come before them until they were further away from 
their days of legislation and of advocacy, and therefore perhaps 
more impregnated with the professed traditions of judicial tol- 
erance in passing upon the constitutionality of legislation under 
the amorphous caution of the due-process clauses. Suffice it to 
say that minimum-wage legislation is now unconstitutional, not 
because the Constitution makes it so, not because its economic 
results or its economic propensities would move a majority of 
judges to think it so, but because it chanced not to come before a 
particular Supreme Court bench which could not muster a 
majority against it and chanced to be presented at the succeeding 
term when the requisite, but no more than requisite, majority 
was sitting. In the words of the poet, it was not the Constitution 
but “ a measureless malfeasance which obscurely willed it thus ” 
— the malfeasance of chance and of the calendar. 

Such is the only possible realistic account of the reason why 
minimum-wage legislation is unconstitutional. Literary interpre- 
tation of the Constitution has nothing whatever to do with it. 
Neither legal learning nor economic exposition can explain it. 
Arguments pro and arguments contra have no compelling in- 
herent power. The issue was determined not by the arguments 
but by the arbiters. The majority of the arbiters on the state 
courts favored the legislation, but under our constitutional sys- 
tem the majority of the arbiters on the Supreme Court have the 
determining voice. The unanimous vote of the electors of a 
state through solemn amendment of the constitution of the state 
could not reverse the vote of five members of the Supreme Court 
of the United States. This can be done only by the Supreme 
Court itself or by amendment of the Constitution of the United 
States. 

While the decision under review was confined to the act of 
Congress for the District of Columbia, the interpretation of the 
due-process clause of the Fifth Amendment is a precedent for 
the interpretation of the same words in the Fourteenth Amend- 
ment, and the judicial aversion to the federal law would neces- 
sarily invalidate similar laws. There would, it is true, be a pos- 





JUDICIALITY OF MINIMUM-WAGE LEGISLATION 553 


sible distinction by reason of the decisions of the state courts 
sustaining the state laws. The Supreme Court often professes to 
give weight to the sanction given by state judges to state laws. 
Such professions of respect are, however, honored in the breach 
as well as in the observance. In all substance there was as much 
reason to respect the state decisions in passing upon the issue 
which was the same as that presented by the state laws, as there 
would have been if a state law had been directly involved in the 
litigation. If, at some later time, a state law is sustained by the 
Supreme Court it will be either because one or more of the an- 
nulling five Justices has repented of his action in the Adkins case 
or because he has yielded his place on the bench to a successor of 
different temper or outlook. When the personnel of the Supreme 
Court changes sufficiently, the constitutionality vel non of min- 
imum-wage legislation will again be an open question. Practi- 
tioners who take seriously the saying of Mr. Justice Holmes that 
law is a prophecy of what courts will do in fact will then have 
to consider the attitudes and dispositions of the new members of 
the Court, for those attitudes and dispositions will be the deter- 
mining factors in the re-solution of the constitutional issue. 

This perhaps may make it worth while to seek for the attitude 
and the disposition which underlay the action of the majority in 
the present case. It makes us eager to know why ten judges had 
this attitude and disposition when thirty-five judges did not, but 
such a quest would be too baffling to undertake. We should be 
fortunate if we could have any confidence in our estimate of what 
attitude and what disposition animated the five Justices whose 
action invites our inquiry. The published opinion of one of them 
cannot be taken as, in all details, the exact embodiment of the 
major and minor elements in the thought and the outlook of the 
others. Indeed the reasons which any individual gives for his 
own decisions may not be the reasons which moved him to make 
them. Many passages in judicial opinions are quite patently 
argumentative justifications rather than inducing reasons. The 
talk in the consultation chamber must often be very different 
from the talk in the published opinion. Yet to these arcana the 
uninitiated are not admitted. We must take the opinion as it 
is given to us and do our best with this imperfect explanation of 
the judgment. 
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Mr. Justice Sutherland starts with an analysis of the statute 
and a statement of the facts in the case before the Court.“ He 
then announces that “ the judicial duty of passing upon the con- 
stitutionality of an act of Congress is one of great gravity and 
delicacy ” *° and that the determination of the legislative branch 
in favor of its validity “must be given great weight.” '’ From 
professions of duty he turns to professions of fact. He says: 


“This Court, by an unbroken line of decisions from Chief Justice 
Marshall to the present day, has steadily adhered to the rule that every 
possible presumption is in favor of the validity of an act of Congress 
until overcome beyond rational doubt.” ** 


This seems to be the prelude either to a decision sustaining the 
statute or to an insult to the “ rationality” of the thirty-five 
judges whose votes we have recorded. It turns out not to be the 
former. It is followed by the adversative that, “if by clear and 
indisputable demonstration a statute be opposed to the Constitu- 
tion, we have no choice but to say so.” '® This by implication 
calls what is to follow a “ clear and indisputable demonstration ” 
of unconstitutionality and invites it, therefore, to be judged by 
that standard. 

The next step in the opinion is to point out that minimum-wage 
legislation abridges liberty of contract and therefore must pass 
the test of due process. However questionable this might once 
have been,”° it is no longer disputed.”* It is, however, true also, 





15 These include allegations in one of the complaints that the plaintiff 
hotel company “had agreed upon rates of wages and compensation satisfactory 
to such employees,” and in the other complaint that the plaintiff employee was 
anxious to continue her work at a wage less than that fixed by statute and 
that “she did not earn more.” From the opinion in the court below it 
appeared that after her discharge the hospital hired a man to take her place 
as elevator operator. 

16 At p. 544. 

17 [bid. 

18 Tbid. 

19 Jbid. 

20 See Charles E. Shattuck, “The True Meaning of the Term ‘ Liberty’ 
in Those Clauses in the Federal and State Constitutions which Protect ‘ Life, 
Liberty, and Property,’” 4 Harv. L. Rev. 365; Roscoe Pound, “ Liberty of 
Contract,” 18 Yate L. J. 454. 

21 Mr. Justice Holmes, however, helps to bring the concept down to earth 
by saying in his dissenting opinion in the Adkins case, at p. 568: 
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as Mr. Justice Sutherland goes on to say, that “ there is, of course, 
no such thing as absolute freedom of contract.” ** As he recog- 
nizes, “it is subject to a great variety of restraints.” ** So far, 
well and good. Then follows, however, an announcement which 
gives us a clue to the major line of cleavage between the pro- 
ponents of regulatory legislation and the objectors thereto. From 
somewhere or other Mr. Justice Sutherland derives the constitu- 
tional doctrine which he puts as follows: 


“But freedom of contract is, nevertheless, the general rule and 
restraint the exception, and the exercise of legislative authority to 
abridge it can be justified only by the existence of exceptional cir- 
cumstances.” ** 


No such doctrine is stated in the Constitution. As a statement 
of fact, it is unsupported by the balance on the ledger of Supreme 
Court decisions, for the catalogue shows that the Court has sus- 
tained many more regulatory statutes than it has annulled. If 
we may trust the annual addresses of presidents of bar associa- 
tions, regulation has long since become the rule, and freedom 
the exception. Whence, then, comes the rule that Mr. Justice 
Sutherland reveals? Needless to say, it comes from Mr. Justice 
Sutherland. It represents his personal views of desirabie gov- 
ernmental policy. Those views are shared by many others, but 





“But in the present instance the only objection that can be urged is found 
within the vague contours of the Fifth Amendment, prohibiting the depriving 
any person of liberty or property without due process of law. To that I turn. 

“The earlier decisions upon the same words in the Fourteenth Amendment 
began within our memory and went no farther than an unpretentious assertion 
of the liberty to follow the ordinary callings. Later that innocuous generality was 
expanded into the dogma, Liberty of Contract. Contract is not especially men- 
tioned in the text that we have to construe. It is merely an example of 
doing what you want to do, embodied in the word liberty. But pretty much 
all law consists in forbidding men to do some things that they want to do, and 
contract is no more exempt from law than other acts.” 

Doubtless these are the remarks which prompted Chief Justice Taft to say in 
his separate dissent, at p. 567: “But for my inability to agree with some 
general observations in the forcible opinion of Mr. Justice Holmes, who 
follows me, I should be silent and merely record my concurrence in what he 
says.” 

22 At p. 546. 

23 Tbid. 

24 Tbid. 
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they are not written into the Constitution of the United States 
except as judges from time to time have inscribed them there. 
For every such inscription we may find a corresponding erasure. 
Against this presumption in favor of individual freedom from 
legislative restraint, we may set the presumption in favor of 
legislative freedom from judicial restraint to which, a little earlier, 
Mr. Justice Sutherland paid tribute. 

With his presumption against legislative interference with con- 
tract as his background, Mr. Justice Sutherland then goes on to 
consider whether the cases in which interference has been sanc- 
tioned are precedents in support of the interference under con- 
sideration. A negative answer can show at most that the legisla- 
tion is novel, and its novelty does not make it unconstitutional. 
Practically every law is in some respects dissimilar from every 
other law. It does not get us far to expose these dissimilarities 
one by one, for side by side with the dissimilarities are similarities 
and analogies. The similarities may have a cumulative effect 
which no one would have if standing alone. Mr. Justice Suther- 
land’s method of exposing particular differences makes his task 
too easy. It makes it easier still because he neglects to notice 
one of the strongest analogies pointed out in the brief supporting 
the legislation. 

Three of Mr. Justice Sutherland’s comparisons may be dealt 
with briefly. (1) Minimum-wage legislation differs from regula- 
tion of the rates of public utilities. (2) General minimum-wage 
legislation differs from regulation confined to labor in the per- 
formance of public work. (3) It differs, too, from prescriptions 
of the character, methods, and time for payment of wages. Such 
prescriptions still leave the parties free to bargain as to the 
amount to be paid. Yet such prescriptions, with their judicial 
sanctions, establish that the wage relation is a subject of public 
concern and that, therefore, the field in which minimum-wage 
legislation operates is a proper field of governmental activity. 
Nor is it substantially correct to say that such prescriptions do 
not affect “the heart of the contract.” ** The parties legally 
may be free to contract for a lower rate of wages after anti-screen 
laws, anti-scrip laws, and monthly or bi-weekly payment laws, 





25 See passage cited in note 51, infra. 
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but without doubt the practices thereby prohibited had affected 
the quantum of wages, and their abandonment was pecuniarily 
advantageous to employees. Mr. Justice Sutherland goes too 
far when he says of these prescriptions that “ in no sense can they 
be said to be, or to furnish a precedent for, wage-fixing 
statutes.” *° 

The opinion next turns to statutes fixing the hours of labor 
and finds that the sanction accorded to them is no precedent in 
favor of minimum-wage laws. It is pointed out that none of them 
applied to all occupations as does the minimum-wage law, and 
that the ground on which they were sustained was that long hours 
of labor in particular employments are dangerous to health. Mr. 
Justice Sutherland quotes five paragraphs from the opinion of 
Mr. Justice Peckham in the Lochner case*’ and then asserts 
that “subsequent cases in this Court have been distinguished 
from that decision, but the principles therein stated have never 
been disapproved.” ** If all he means is that liberty of contract 
may still claim constitutional protection, he is correct. If he 
‘means that the flavor of the Lochner opinion has persisted as 
the flavor of Supreme Court decision and Supreme Court doctrine, 
he is inerror. As Chief Justice Taft points out in dissenting, the 
Bunting case *° sustained a ten-hour law of broader application 
than the ten-hour law annulled in the Lochner case and made no 
mention of its much-criticised predecessor. Mr. Justice Suther- 
land refers to the Bunting case and says that the law there in- 
volved “was attacked on the ground that it constituted an 
attempt to fix wages, but that contention was rejected and the 
law sustained as a reasonable regulation of hours of service.” *° 
The wage provision in that law was a requirement of a higher 





26 At p. 547. 

27 Lochner v. New York, 198 U. S. 45 (1905). Mr. Justice Sutherland 
quotes that part of Mr. Justice Peckham’s opinion which says that “Statutes 
of the nature of that under review, limiting the hours in which grown and 
intelligent men may labor to earn their living, are mere meddlesome inter- 
ferences with the rights of the individual...” He does not quote two 
earlier sentences, one of which is: “We do not believe in the soundness 
of the views which uphold this law;” and the other of which is: “ This is 
not a question of substituting the judgment of the court for that of the 
legislature.” 

28 At p. 550. 

29 Bunting v. Oregon, supra, note 12. 30 At p. 550. 
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hourly rate for work in excess of ten hours in emergencies. As 
Chief Justice Taft says in dissenting, 


“this was sustained as a mild penalty imposed on the employer to en- 
force the limitation as to hours; but it necessarily curtailed the 
employee’s freedom to contract to work for the wages he saw fit to 
accept during those three hours.” ** 


The cases sanctioning limitation of the hours of labor for 
women are dismissed by Mr. Justice Sutherland as inapposite for 
the added reason that they were decided before women had the 
vote.*” He recognizes that the vote has not affected women physi- 





31 At p. 565. 

382 His statement in full is as follows (at p. 552): 

“In the Muller Case the validity of an Oregon statute, forbidding the employ- 
ment of any female in certain industries more than ten hours during any one 
day was upheld. The decision proceeded upon the theory that the difference 
between the sexes may justify a different rule respecting hours of labor in the 
case of women than in the case of men. It is pointed out that these consist 
in differences of physical structure, especially in respect of the maternal functions, 
and also in the fact that historically woman has always been dependent upon 
man, who has established his control by superior physical strength. The cases 
of Riley, Miller and Bosley follow in this respect the Muller Case. But the 
ancient inequality of the sexes, otherwise than physical, as suggested in the 
Muller Case (208 U. S. 421) has continued ‘ with diminishing intensity.’ In view 
of the great — not to say revolutionary — changes which have taken place since 
that utterance, in the contractual, political and civil status of women, culmi- 
nating in the Nineteenth Amendment, it is not unreasonable to say that these 
differences have now come almost, if not quite, to the vanishing point. In this 
aspect of the matter, while the physical differences must be recognized in ap- 
propriate cases, and legislation fixing hours or conditions of work may properly 
take them into account, we cannot accept the doctrine that women of mature 
age, sui juris, require or may be subjected to restrictions upon their liberty of 
contract which could not lawfully be imposed in the case of men under similar 
circumstances. To do so would be to ignore all the implications to be drawn 
from the present-day trend of legislation, as well as that of common thought 
and usage, by which woman is accorded emancipation from the old doctrine 
that she must be given special protection or be subjected to special restraint 
in her contractual and civil relationships. In passing, it may be noted that 
the instant statute applies in the case of a woman employer contracting with a 
woman employee as it does when the former is a man.” 

The absurdity of all this is tersely pointed out by Professor Barbara N. Grimes: 

“Will the learned justices of the majority be pardoned for overlooking the 
cardinal fact that minimum-wage legislation is not and never was predicated 
upon political, contractual or civil inequalities of women? It is predicated 
rather upon evils to society, resulting from the exploitation of women in industry, 
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cally, but he thinks that it signalizes the culmination of a move- 
ment which has in other ways put them upon an equality with men 
and has therefore made laws affecting them subject to the same 
constitutional limitations as laws affecting men. Just how the 
Nineteenth Amendment affects the civil, political, or any other 
status of women in the District of Columbia, it is hard to see. 
Equally vexing is the implication that legislation confined to 
women can be less constitutional when women can vote for it than 
when they cannot. This seems to find some distinction between 
legislation that is a gracious bounty from a male electorate and 
legislation in the making of which women have participated with 
the aid of means more effective than mere mendicancy. Such an 
attitude invites an excursion into fields of psychology, but it may 
be sufficient here to point out that, whatever the psychological ex- 
planation or significance of Mr. Justice Sutherland’s elucidation of 
the meaning of the “ diminishing intensity ” of the “ ancient in- 
equality of the sexes,” the dominance of such an attitude in a Jus- 
tice of the Supreme Court threatens the further constitutional 
security of some previously established standards of legislation. 
Those who apprehend new perils from further constitutional 
amendments supplementing the Nineteenth are justified in their 
fears, however foolish might be the adverse judicial judgments 
premised on new conceptions of “ equality.” 

In connection with hours-of-labor legislation, Mr. Justice Suth- 
erland discusses the Adamson Law and distinguishes it from 
minimum-wage legislation on three grounds. It involved the 
regulation of a business charged with a public interest; it was a 
_ temporary measure passed to meet an emergency; and it estab- 
lished a wage for a situation in which the parties could not or 
would not agree and it therefore did not, as does the minimum- 
wage law, forbid agreements in contravention of its standards. 
The third distinction is not convincing. The Adamson Law made 
the employer pay more wages than he would bargain to pay, 
and it thereby interfered with his freedom of contract quite effec- 
tively. So, too, the presence of an emergency inducing the Adam- 
son Law should not be significant if in the case of minimum-wage 





who as a class labor under a tremendous economic handicap. The problem is 
one of economic fact, not of political, contractual or civil status.” See 1z Cat. 
L. REV. 353, 357 
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legislation we have a situation which is continually baneful. The 
fact that the burden of the Adamson Law fell primarily on enter- 
prises subject to a restricted limitation of their net earnings is 
a sounder basis of distinction, but it means no more than that 
some corresponding justification must be found for subjecting all 
employers to a corresponding burden. 

This concludes Mr. Justice Sutherland’s discussion of the ex- 
ceptional circumstances which have been held sufficient to justify 
restraints on freedom of contract. It shows, at most, that mini- 
mum-wage legislation presents a novel constitutional issue not 
settled by any precedents. It does not in any way establish that 
minimum-wage legislation is unconstitutional. That must be 
established independently. This is the concern of the remainder 
of the opinion, which now passes to positive reasons against the 
statute under review. These positive reasons are unaccompanied 
by any citation of precedents. Not a decision is cited in the opin- 
ion after it passes from dismissal of the precedents urged on 
behalf of the legislation. All that follows is the economic analysis 
and views of social policy of Mr. Justice Sutherland. Thus the 
annulment of the legislation is without support, not only from 
the Constitution, but also from previous interpretations thereof, 
except as the abstract denunciation of interference with liberty 
is to be taken as constitutional interpretation. 

The central point of Mr. Justice Sutherland’s economic and 
ethical objections to minimum-wage legislation is that it fixes a 
wage in disregard of the value of the services rendered or the 
benefit obtained therefrom, and therefore, 


“to the extent that the sum fixed exceeds the fair value of the services 
rendered, it amounts to a compulsory exaction from the employer for 
the support of a partially indigent person, for whose condition there 
rests upon him no peculiar responsibility, and therefore, in effect, 
arbitrarily shifts to his shoulders a burden which, if it belongs to any- 
body, belongs to society as a whole.” ** 


Throughout the argument it is assumed that the statute, in so far 
as it operates at all, compels the employer to choose between 
charity or the abandonment of his enterprise. The option of the 





33 At p. 557. 
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employer is described as “ generously leaving him, of course, the 
privilege of abandoning his business as an alternative for going 
on at a loss.” ** No mention is made of the third possibility that 
the employer may secure male employees not subject to the act, 
though this, in fact, is what the employer did in the case at bar. 
There is no suggestion that it would be unconstitutional to force 
the employer to choose between abandoning his business or pay- 
ing labor what it was really worth, so that the lack of any saving 
grace in the option to abandon is predicated wholly on the denial 
of the opportunity to secure labor at a wage not in excess of its 
value. The choice that cannot constitutionally be forced upon 
the employer is that between going out of business or giving alms 
to those for whom he has no peculiar responsibility. 

This analysis assumes some standard of what labor is worth, 
which may be less than what it costs some one to enable the 
laborer to furnish it. Nowhere does Mr. Justice Sutherland 
specify this standard or indicate how it is to be ascertained. 
Nowhere does he affirm that the value of the employee’s contri- 
bution is the lowest wage that the employer could bargain for if 
unrestrained by law. We know that some economists, by a 
cycle of abstractions, have established to their own satisfaction 
that under “ free bargaining ” a laborer gets what he is worth and 
is worth what he gets. The proof is fascinating in its ingenuity 
and intricacy, but all it shows is that under free bargaining the 
wages paid are the wages that labor is able to get. It gives us 
nothing but a statement of results under given conditions. If 
Mr. Justice Sutherland insisted upon this as the exact measure of 
the contribution of labor to the joint enterprise in which it is 
engaged, it might be worth while to elaborate the deficiencies of 
the conception. It is quite plain, however, that he has something 
else in mind, for he says that “a statute requiring an employer 
. . . to pay the value of the services rendered, even to pay with 
fair relation to the extent of the benefit obtained from the service, 
would be understandable.” *° He could not, of course, suggest 
such a statute if he thought it merely declaratory of the status 
quo in the absence of any statute. He, therefore, must have in 
mind some standard of the “ fair equivalent of the service ren- 





34 Tbid. 
85 At p. 550. 
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dered ” which may be higher than the level determined by higgling 
and lower than the level of the cost of decent subsistence. 

Further recognition that the wages received at any given time 
do not measure the exact contribution of the laborer is to be in- 
ferred from the qualified approval accorded to the efforts of trade 
organizations to raise wages. It cannot seriously be thought 
that increase by this method is inevitably accompanied by corre- 
sponding increase in the physical quantity of the product of the 
factory in which the increase obtains. Lament to the contrary is 
abundant. Any tendency to increase the price obtainable for 
that product would find a counterpart in increase of wages by 
legislation. By implication Mr. Justice Sutherland seeks to dif- 
ferentiate increase by organization from increase by legislation, 
when he says that the latter method assumes that the employer 
is bound at all events to furnish it, and that it ignores the moral 
requirement that the wage and the work bear to each other some 
relation of just equivalence. In both cases, however, the em- 
ployer is free to refrain from hiring; in neither case is there 
secured any just equivalence between wage and service except 
as the employer by hiring on the terms obtainable indicates that 
he prefers the particular bargain to none at all. The only dif- 
ference is that, when the law fixes no minimum, the employer 
has still the possibility of securing labor from the ranks of those 
who may prefer to work for wages less than the cost of living 
rather than to continue the struggle to get something better. Min- 
-imum-wage legislation curbs the employer in the use of his 
bargaining power, and therefore it raises wages above the level 
that would be fixed by bargaining, but the bargaining and the 
prescription of the cost-of-living standard are alike in not being 
premised on “ the value of the services rendered.” 

The invalidity of minimum-wage legislation is thus predicated 





36 “ The ethical right of every worker, man or woman, to a living wage may 
be conceded. One of the declared and important purposes of trade organizations 
is to secure it. And with that principle and with every legitimate effort to 
realize it in fact, no one can quarrel; but the fallacy of the proposed method 
of aitaining it is that it assumes that every employer is bound at all events 
to furnish it. The moral requirement implicit in every contract of employment, 
viz., that the amount to be paid and the service to be rendered shall bear to 
each other some relation of just equivalence, is completely ignored.” 261 U. S. 
525, 558. 
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on its disregard of a standard that is wholly mythical. Mr. Jus- 
tice Sutherland honors the myth by reiterated invocation, but he 
shirks completely the obvious obligation of translating the myth 
into something comprehensible or ascertainable. He does not 
contend that the cost-of-living standard necessarily exceeds his 
value-of-services standard, but merely that it may do so and that 
to the extent to which it does do so it is an arbitrary exaction. 
Under the precedents involving rate regulation this should invali- 
date only what is in excess of the assumed constitutional standard. 
The failure thus to draw the line may perhaps be ascribed to un- 
conscious recognition that no such line is drawable. Though 
the opinion says that legislation requiring wages to correspond 
to the value of the services rendered would be “ understandable,” 
the decision annulling the price-regulation provisions of the Lever 
Act indicates that the Supreme Court would rightly hold it void 
for indefiniteness.** 

Coupled with this argument that the standard of the cost of 





87 United States v. Cohen Grocery Co., 255 U. S. 81 (1921). See also 
International Harvester Co. v. Kentucky, 234 U. S. 216 (1914); Collins v. 
Kentucky, 234 U. S. 634 (1914); United States v. Pennsylvania R. R. Co., 
242 U. S. 208, 237, 238 (1916). To these may be added Mr. Justice Suther- 
land’s condemnation of the indefiniteness of the standard of the cost of living 
when he says, at p. 555: 

“The standard furnished by the statute for the guidance of the board is so 
vague as to be impossible of practical application with any reasonable degree 
of accuracy. What is sufficient to supply the necessary cost of living for a 
woman worker and maintain her in good health and protect her morals is 
obviously not a precise or unvarying sum—not even approximately so. The 
amount will depend upon a variety of circumstances: the individual temperament, 
habits of thrift, care, ability to buy necessaries intelligently, and whether the 
woman live alone or with her family. To those who practice economy, a given 
sum will afford comfort, while to those of contrary habit the same sum will 
be wholly inadequate.” 

This complaint is not that the statute is void for failure definitely to inform 
the employer what he must pay, but that it is void for setting a standard so 
indefinite that it amounts to a delegation of legislative power to the admin- 
istrative board whose findings may, in individual cases, exceed the cost of 
individual support. Since these are minor peccadilloes which do not go to the 
root of all possible minimum-wage legislation, it is sufficient to point out 
that they have not seemed unconstitutional to the great majority of the 
judges who have considered them. The significant point to make here is that 
the standard of the cost of living is many degrees nearer to definiteness than 
the standard of the value of the employee’s services or the benefits derived 
therefrom, for disregard of which the standard of the cost of living is 
declared to impose a compulsory exaction upon the employer. 
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living may exceed the standard of the value of the services is 
the further assertion that the need of the employee to live in 
health is no concern of the employer. This assumed excess is 
a “compulsory exaction from the employer for the support of a 
partially indigent person, for whose condition there rests upon 
him no peculiar responsibility. . . .”** The basis of the stand- 
ard is the “ extraneous circumstance that the employee needs to 
get a prescribed sum of money to insure her subsistence, health 
and morals.” *° The “ necessities of the employee . . . arise outside 
of the employment.” *° The statute prescribes payment “ solely 
with relation to circumstances apart from the contract of employ- 
ment.” ** There is no more justification for compelling an em- 
ployer to pay on the basis of the needs of the employee than to 
compel a grocer to sell on the basis of the needs of the housewife. 
“In principle, there can be no difference between the case of 
selling labor and the case of selling goods.” * 

Differences in fact are obvious. A housewife who buys a can 
of peas from a grocer does not thereby devote to his enterprise 
the whole of her working hours. The nexus between grocer and 
customer is casual and spasmodic. Grocers are in no such posi- 
tion to drive hard bargains with customers as are employers to 





88 At p. 557. 

39 At p. 558. 

40 Ibid. 

“1 At p. 559. 

42 At p. 558. This is followed > © « -iaboration: 

“Tf one goes to the butcher,‘ © * or grocer to buy food, he is morally 
entitled to obtain the worth of his money but he is not entitled to more. 
If what he gets is worth what he pays he is not justified in demanding more 
simply because he needs more; and the shopkeeper, having dealt fairly and 
honestly in that transaction, is not concerned in any peculiar sense with the 
question of his customer’s necessities. Should a statute undertake to vest in 
a commission power to determine the quantity of food necessary for individual 
support and require the shopkeeper, if he sell to the individual at all, to furnish 
that quantity at not more than a fixed maximum, it would undoubtedly fall 
before the constitutional test. The fallacy of any argument in support of the 
validity of such a statute would be quickly exposed. The argument in support 
of that now being considered is equally fallacious, though the weakness of it 
may not be so plain.” 

All that follows to make it plainer is the renewed characterization of the 
minimum-wage statute as one that prescribes payment without regard to 
the value of the services rendered and solely with relation to circumstances 
apart from the contract of employment. 
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drive hard bargains with women employees. The effect of high 
prices for groceries tends to bring prices down more quickly 
than the effect of low prices for labor tends to raise them. Only 
a crass legalistic formalism could fail to see the far-reaching 
practical differences between compelling a grocer to keep prices 
down to the financial capacities of some class of desiring pur- 
chasers and compelling an employer to pay employees enough to 
enable them to continue the labor which he desires to use. Ifa 
construction company took workmen to a remote place where the 
only shelter, food, and clothing were what the company would 
furnish, there can be little doubt that a court would sustain a 
statute requiring that such supplies should be adequate to decent 
human requirements. Under different conditions the minimum- 
wage law says substantially the same thing. It commands in- 
dustry to be self-supporting. It predicates a vital difference be- 
tween the sale of labor and the sale of goods, — a difference that 
cannot be obliterated by a judicial declaration that “ in principle ” 
it does not exist. 

The conception that the need of the employee to live in health 
is “extraneous ” to the employment is sufficiently answered by 
pointing out that only by living in health can she furnish the 


labor which he chooses to use. Somewhat earlier the opinion 
criticised the cost-of-living standard because, “while it has no 
other basis than the assumed necessities of the employees, it 


2) 43 


takes no account of any independent resources she may have. 
This possibility of support from others seems much more “ ex- 
traneous ” to the employment than does the “‘ assumed ” necessity 
of the employee to live in health. Yet the idea of the opinion 
seems to be that somehow the Constitution entitles the employer 
to such benefits as he may derive from the independent resources 
of possible women employees. There is something sacred in his 
opportunity to secure all women workers for less than it costs 
them to live because some of them are so situated that they can 
continue to live and to give their full working time for a wage that 
is less than what such living costs. This need to live in health 
does, it is true, “ arise outside of the employment,” but it becomes 
a need of the employment while the employment continues. To 





48 At p. 555. 
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say that the responsibility of the employer is in no sense “ pecul- 
iar ” overlooks the fact that he alone is making use of the labor 
of the employee. Under a régime of slavery the master must 
support the slave or suffer from the ineffectiveness of his labor. 
The Thirteenth Amendment ended this régime; the Fourteenth 
Amendment seems to have substituted for it a régime in which 
the employer must be free from legislative restraint in getting 
labor for less than the cost of producing it. 

To his employee-grocer analogy Mr. Justice Sutherland adds 
another when he says that “ the power to fix high wages connotes, 
by like course of reasoning, the power to fix low wages.” ** Chief 
Justice Taft declares this to be a non sequitur,‘ as of course it 
is. Surely a little calm reflection would instill in Mr. Justice 
Sutherland a confidence that an approval of the minimum-wage 
law would not incapacitate him from distinguishing between it 
and a maximum-wage law. He must know that the power to 
limit hours of daily labor to ten does not connote, by like course 
of reasoning, the power to limit them to six. He himself points 
out that the power to fix wages on railroads does not connote the 
power to fix them elsewhere, and that the power to regulate rents 
in an emergency does not connote a general price-fixing power. 
This shows that he is not unaware of the Supreme Court’s capac- 
ity to make distinctions of degree and to apply the test of prac- 
tical results and thereby to refrain from pushing any logic or 
any principle beyond the limits deemed wise. How can he be 
sincerely apprehensive that a sanction of legislative wage-fixing 
according to a standard of the cost of living would compel a 
court to sanction a standard of twice that or of half that? A 
parade of the imaginary horribles of the maximum-wage law and 





44 At p. 560. 

45 “ With deference to the very able opinion of the Court and my brethren 
who concur in it, it appéars to me to exaggerate the importance of the wage 
term of the contract of employment as more inviolate than its other terms. 
Its conclusion seems influenced by the fear that the concession of the power to 
impose a minimum wage must carry with it a concession of the power to fix 
a maximum wage. This, I submit, is a nom sequitur. A line of- distinction like 
the one under discussion in this case is, as the opinion elsewhere admits, a 
matter of degree and practical experience and not of pure logic. Certainly 
the wide difference between prescribing a minimum wage and a maximum wage 
could as a matter of degree and experience be easily affirmed.” 261 U. S. 
525, 564. 
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the price-fixed grocer may be diverting, but it will leave most of 
the spectators quite unterrified. 

Strangely enough Mr. Justice Sutherland touches but lightly 
upon the most serious theoretical doubts as to the wisdom of 
minimum-wage legislation. This is its effect on the women who 
cannot find employment at the statutory wage. The opinion 
mentions that Miss Lyons lost her job, and it declares that the 
reports of general good results from the operation of the statute 
are “ interesting, but only mildly persuasive ” since the improved 
conditions “may be, and quite probably are, due to other 
causes.” “© The real test “‘ will come in periods of depression and 
struggle for employment when the efficient will be employed at 
the minimum rate while the less capable may not be employed at 
all.” ** The wage provision without the establishment of a cor- 
responding standard of efficiency “ must lead to ultimate failure, 
in accordance with the inexorable law that no one can continue 
indefinitely to take out more than he puts in without ultimately 
exhausting the supply.” ** Perhaps, too, it was the welfare of 
employees which prompted the statement that “ the employer by 
paying a fair equivalent for the service rendered, though not suf- 
ficient to support the employee, has neither caused nor contrib- 
uted to her poverty,” but “on the contrary, to the extent of what 
he pays he has relieved it.” *® These, however, seem to be the 
only objections raised by Mr. Justice Sutherland on behalf of 
the interests of employees, and they are but briefly mentioned, 
notwithstanding the fact that the plaintiff in one of the cases was 
a discharged employee. 

Most of these objections depend upon the unwarranted as- 
sumption of a determinable fair value of the service rendered. 
‘It is not true that no one can continue indefinitely to take out 
more than he puts in without ultimately exhausting the supply, 
even if we could determine the precise part that each puts in. 
All that is true is that not all can continue thus indefinitely. 
Wages equal to the cost of living may cause a redistribution of 
the several shares from a joint product without making the com- 
bined shares exceed the product. Whether one division or the 
other results in the extraction by one factor or another of more 


46 At p. 560. 48 At p. 557. 
47 Ibid. 49 At p. 558. 
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than it puts in, must remain indeterminable. Granting what- 
ever weight should be accorded to Mr. Justice Sutherland’s proph- 
ecies of inexorable ultimates, the imaginary mobility on which 
they are predicated takes time to realize itself in the finite, and 
in the meantime the minimum-wage law may avert or alleviate 
more evil than its long-run tendencies may promote. The theoret- 
ical possibility of injurious effects on the interests of the laboring 
class is not to be taken too seriously in view of the line of cleav- 
age between those who favor and those who oppose minimum- 
wage legislation. Its proponents are those who are not callous 
toward the interest of the employees whom it affects and who are 
not unfamiliar with the experience under the minimum-wage laws 
in operation. Similar theoretical possibilities of a worm in the 
bud were necessarily adjudged not controlling when the Supreme 
Court sustained the Rent Laws. 

Of course minimum-wage laws may induce a better sifting of 
employees, and the less efficient may suffer therefrom. If this is 
an evil, it is to be compared with the evil of permitting the less 
efficient and those with independent resources to depress the 
wages of others. Most minimum-wage laws make exceptions for 
those in some way incapacitated, and no law covers all possible 
remunerated toil. Concededly there are what Mr. Justice Holmes 
calls “ interstitial detriments ” in the operation of minimum-wage 
laws to offset some of the gains. Experience, however, may find 
added ways of decreasing the detriments, and always there is the 
possibility of legislative modification or repeal. Emergencies of 
business depressions should not set the standard of constitution- 
ality but should be left for legislative treatment. It should not 
be necessary to establish that minimum-wage legislation is all 
blessing and no bane in order to save it from the condemnation of 
due process. According to one of Mr. Justice Sutherland’s ten- 
ets, every presumption is in its favor until removed beyond a 
rational doubt. This has prompted, if it has not justified, the 
majot attention here devoted to the effort to suggest rational 
doubts of the validity of the arguments advanced by Mr. Justice 
Sutherland against the presumption. : 

Turning to more direct argument in favor of the constitution- 
ality of minimum-wage legislation, we find two significant analo- 
gies which Mr. Justice Sutherland overlooked in his dismissal 
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of the precedents invoked on behalf of the statute before him. 
These are usury laws and statutes forbidding contracts and com- 
binations in restraint of trade. These laws directly or indirectly 
restrain the bargaining power of the powerful in order to prevent 
them from enjoying its full economic potency. They are premised 
on the same need to control bargaining and competition that 
underlies minimum-wage legislation. Chief Justice Taft puts 
this analogy in the forefront of his opinion when he refers to the 
evils of the “ sweating system,” and the peculiar subjection of 
certain classes of employees “to the overreaching of the harsh 
and greedy employer.” *° This is the actual situation with which 
minimum-wage legislation deals. The majority do not mention it. 
We are left in doubt as to whether they are ignorant of it or 
merely emotionally obtuse to it. They dwell upon the possible 
harshness of the proposed remedy in compelling employers to 
pay employees on some basis other than the unascertainable one 
of the “ value of the services,” but they do not compare this 
harshness with that of leaving the situation as it stands. Their 
omission of the two most significant analogies in making their 
selected list of those to be distinguished is an oversight that seri- 
ously detracts from any confidence which their opinions or their 
judgment might otherwise command. 





50 “ Legislatures in limiting freedom of contract between employee and employer 
by a minimum wage proceed on the assumption that employees, in the class 
receiving least pay, are not upon a full level of equality of choice with their 
employer and in their necessitous circumstances are prone to accept pretty 
much anything that is offered. They are peculiarly subject to the overreaching 
of the harsh and greedy employer, The evils of the sweating system and of 
the long hours and low wages which are characteristic of it are well known. 
Now, I agree that it is a disputable question in the field of political economy 
how far a statutory requirement of maximum hours or minimum wages may 
be a useful remedy for these evils, and whether it may not make the case 
of the oppressed employee worse than it was before. But it is not the function 
of this Court to hold congressional acts invalid simply because they are passed 
to carry out economic views which the Court believes to be unwise or unsound. 
~ “Legislatures which adopt a requirement of maximum hours or minimum 
wages may be presumed to believe that when sweating employers are prevented 
from paying unduly low wages by positive law they will continue their business, 
abating that part of their profits, which were wrung from the necessities of 
their employees, and will concede the better terms required by the law; and 
that while in individual cases hardship may result, the restriction will enure 
to the benefit of the general class of employees in whose interest the law is 
passed and so to that of the community at large.” 261 U.S. 525, 562. 
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The distinction between laws fixing maximum hours and laws 
fixing a minimum-wage, on which the majority insist, is rejected 
by the minority .°* Without doubt, Mr. Justice Sutherland exag- 
gerates the importance to the employer of legal freedom to con- 
tract for lower wages after the working day is shortened. The 
maximum-hour law decreases the number of laboring hours with- 
out increasing the number of laborers. Manifestly the employers 
need at least as many laborers after the law as before. The law 
is not likely to make any change in the supply or demand which 





51 “ The essential characteristics of the statute now under consideration, which 
differentiate it from the laws fixing hours of labor, will be made to appear as 
we proceed. It is sufficient now to point out that the latter, as well as the 
statutes mentioned under paragraph (3) [those ‘prescribing the character, 
methods, and time for payment of wages’|, deal with incidents of the employ- 
ment having no necessary effect upon the heart of the contract, that is, the 
amount of wages to be paid and received. A law forbidding work to continue 
beyond a given number of hours leaves the parties free to contract about 
wages and thereby equalize whatever additional burdens may be imposed upon 
the employer as a result of the restrictions as to hours, by an adjustment in 
respect of the amount of wages.” 261 U.S. 525, 553. 

52 Chief Justice Taft says, at p. 564: 

“T regret to be at variance with the Court as to the substance of this distinc- 
tion. In absolute freedom of contract the one term is as important as the other, 
for both enter equally into the consideration given and received, a restriction as 
to one is not any greater in essence than the other, and is of the same kind. 
One is the multiplier and the other the multiplicand. 

“Tf it be said that long hours of labor have a more direct effect upon the 
health of the employee than the low wage, there is very respectable authority 
from close observers, disclosed in the record and in the literature of the subject 
quoted at length in the briefs, that they are equally harmful in this regard. 
Congress took this view and we cannot say it was not warranted in so doing.” 

To this Mr. Justice Holmes adds, at p. 569: 

“T confess that I do not understand the principle on which the power to 
fix a minimum for the wages of women can be denied by those who admit the 
power to fix a maximum for their hours of work. I fully assent to the proposi- 
tion that here as elsewhere the distinctions of the law are distinctions of degree, 
but I perceive no difference in the kind or degree of interference with liberty, 
the only matter with which we have any concern, between the one case and the 
other. The bargain is equally affected whichever half you regulate. Muller v. 
Oregon, I take it, is as good law today as it was in 1908. It will need more 
than the Nineteenth Amendment to convince me that there are no differences 
between men and women, or that legislation cannot take those differences into 
account. I should not hesitate to take them into account if I thought it neces- 
sary to sustain this Act. Quong Wing v. Kirkendall, 223 U.S. 59, 63. But after 
Bunting v. Oregon, 243 U. S. 426, I had supposed that it was not necessary, 
and that Lochner v. New York, 198 U.S. 45, would be allowed a deserved repose.” 
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would improve the bargaining power of the employer. Without 
straining such analysis too far it is safe to say that hours-of-labor 
legislation has not been rendered painless to employers by a com- 
pensating reduction in wages. This is true also of laws affecting 
methods of wage payment. The cumulative effect of the prece- 
dents sustaining such legislation and the laws regulating usury 
and the methods of competition goes far enough to make it diffi- 
cult to call minimum-wage laws an extreme further step. One 
can hardly doubt that a living wage is a legitimate object of legis- 
lative endeavor. The only debatable question can be the pro- 
priety of putting the burden on the employer. Mr. Justice Suth- 
erland’s efforts to dissociate the employer from the situation can 
hardly be called satisfactory beyond a rational doubt. It is an 
essential condition of industry that employees be maintained in 
health. To put upon industry the legal duty to pay a living wage 
is only to put upon it the duty of being self-sustaining. The fact 
that the obligation is imposed by law and not by necessity does 
not differentiate this obligation from any of the others that have 
the sheriff behind them. 

As we have seen, Mr. Justice Sutherland dismisses testimony 
as to the good results from minimum-wage legislation by the as- 
sertion that those results are probably due to other causes. He 
dismisses opinion in favor of it by saying: 


“We have also been furnished with a large number of printed 
opinions approving the policy of the minimum wage, and our own read- 
ing has disclosed a large number to the contrary. These are all 
proper enough for the consideration of the lawmaking bodies, since 
their tendency is to establish the desirability or undesirability of the 
legislation; but they reflect no legitimate light upon the question of its 
validity, and that is what we are called upon to decide. The elucidation 
of that question cannot be aided by counting heads.” ** 


This cannot pass without a gentle challenge. Is it not clear that 
the difference between Congress and Mr. Justice Sutherland is a 
difference of opinion as to the desirability or undesirability of 
minimum-wage legislation? Congress thought it so desirable that 
it enacted it. Thirty-five of forty-five judges who have been 





53 At p. 550. 
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called upon to consider it thought it at least not so undesirable 
as to warrant the interposition of a judicial veto. Mr. Justice 
Sutherland and four of his colleagues on the Supreme Court are 
of different opinion. The importance of their opinion is that 
under our system of government it has, for a time at least, the 
casting vote. This vote was determined by the capacity for eco- 
nomic analysis and the views of public policy of five individuals. 
It is their preference which has rendered minimum-wage legisla- 
tion invalid. It is not wholly true that the elucidation of the 
question of its validity cannot be aided by counting heads. Only 
because in the final vote some heads rather than others are the 
ones to be counted is minimum-wage legislation invalid.” 

This determining count of five heads is duly sanctioned by our 
existing constitutional system. We have chosen to subject state 
and national legislation to the judgment of the Justices of the Su- 
preme Court with no further advice than that they must exercise 
their judgment. They have from time to time laid down rules and 
precedents for the guidance of their judgment, but these rules and 
precedents they remain free to disregard. They are the arbiters. 
The judgments they give are their judgments; the reasons they 
give are their reasons. Their judgments may differ from those 
of the great majority of judges; their reasons may be palpably 
absurd. As a flagrant instance of insufficient reasons and of a 
judgment widely regarded as an indefensible judgment, the mini- 
mum-wage decision has few, if any, rivals. While many may 
doubt the long-run wisdom of minimum-wage legislation, few have 
been heard to approve the authoritative declaration of its consti- 
tutional invalidity. The decision has evoked a more nearly unan- 
imous chorus of disapproval than any other decision in years. 
Such a chorus was to be anticipated from the preponderant ju- 
dicial opinion which the decision opposed. The self-confidence 
which enabled five Justices of the Supreme Court to disregard 
that preponderant opinion is quite as significant as the economic 





54 Happily the rejection of Mr. Justice Sutherland’s dictum about counting 
heads finds support in the observations of that wise and learned lawyer, John 
Selden, when under the caption of “Council” he says: 

“They talk (but blasphemously enough) that the Holy Ghost is President 
of their General Councils, when the Truth is, the odd Man is still the Holy 
Ghost.” Setpen, TaBre-TaLxk, 141. : 
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objections which they advance. This is why in explaining the 
determination of constitutional issues we must take account of the 
temper, as well as of the outlook, of the judges before whom the 
issues chance to come. ° 
Thomas Reed Powell. 


, SCHOOL OF JURISPRUDENCE, UNIV. OF CALIFORNIA. 
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DAMAGES FOR ANTICIPATED INJURY TO LAND 


Bus the owner of Blackacre, walks across his boundary 
into the neighboring estate, Whiteacre, and carelessly drops 
a lighted match which starts a blaze and burns down the 
timber on Whiteacre. Here Black, by an act constituting a tres- 
pass, a direct physical invasion of his neighbor’s land, has caused 
damage. The act and the damage are contemporaneous, and the 
right of action of White, the injured party, immediately is born. 

Instead of lighting the fire, suppose that Black removes one 
of the stones in an arch over the doorway of White’s house. 
White does not know of the act until several years later when the 
arch and a large part of the house collapse. Again the act of 
Black was a physical invasion and a trespass, and White’s cause 
of action was born when the stone was removed.’ If he brings 
an action against Black, he can recover, naturally, for the damage 
already apparent, but also for any harm which the jury think 
likely to result in the future from the disturbance of the arch, if 
it cannot be repaired, or for the cost of repair, if that can be done. 
This prospective damage would, no doubt, usually be assessed on 
the basis of the jury’s estimate of what the house, if offered 
for sale, would bring in its present condition, subtracted from the 
sum they believe it would bring if the stone had not been removed. 
Of course, this assessment presupposes that White will want to 
sell his house, and that the possible buyer’s offer will be injuri- 
ously influenced by the defect in the arch. It does not represent 
the loss of any sum or thing that White has actually had, or had 
the offer of. 

Or again, let us suppose that Black stays at home upon Black- 
acre and there builds an embankment for the purpose of creating 
an artificial lake on Blackacre. Six months after the dam is 
built, however, it gives way, the water rushes through and sweeps 
away the dam itself, flows over the neighboring Whiteacre and 
destroys the house thereon, and then recedes. Here Black’s act 
of erecting the embankment was not a direct invasion of his 
neighbor’s land, and White’s cause of action arose only when, 





1 The Houston Water Works v. Kennedy, 70 Tex. 233, 8 S. W. 36 (1888). 
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because of the continued existence of the dam, the water collected, 
broke through, and caused damage. Here again, there is little 
difficulty in fixing a fair measure of damage. It is the value 
of the property actually destroyed by the flood, and the deprecia- 
tion in value of the estate, or the cost of its restoration to its 
former state. 

It is to be noted that in each of these cases, the damage is, so 
far as Black is concerned, irrevocable, a fait accompli. Black 
cannot in the course of nature replace the wood burned down; 
neither can he, lawfully, insert again the stone missing from the 
arch, unless authorized by White to do so, for this would be add- 
ing a new trespass to the old. So also, he has neither the physical 
power nor the legal privilege of re-assembling the house that is 
gone. It would seem probable that wherever Black cannot 
remedy the damage by any lawful act of his, the law will not im- 
pose on him the duty to do so.” The only consequence of his 





2 Compare the colloquy between court and counsel in Clegg v. Dearden, 
12 Q. B. 576, 590 (1848), where an action in case was brought against the 
defendant, who had excavated into the plaintiff’s coal mine, for the omission 
to close up the excavation, whereby water entered and flooded the mine. 
Interrupting the plaintiff’s counsel, the judges said: ‘“ Wightman, J. The 
aperture is on the plaintiff’s land: how could the defendant fill it up without 
being liable to an action of trespass? ... Lord Denman, C. J. Did the 
defendant, by his first trespass, give himself the privilege of entering upon 
the plaintiff’s land?” The following sentence from the judgment of Lord 
Denman, C. J., in the same case is also significant: ‘“ There is a legal obligation 
to discontinue a trespass or remove a nuisance; but no such obligation upon a 
trespasser to replace what he has pulled down or destroyed upon the land of 
another, though he is liable in an action of trespass to compensate in damages 
for the loss sustained.” The court gave judgment for the defendant. 

Nevertheless, in England and in some states, successive actions, as for a 
continuing wrong, are allowed where the wrong-doer places, in or on the 
plaintiff’s land, some object which remains there. Milton v. Puffer, 207 Mass. 
416, 93 N. E. 634 (1911); Holmes v. Wilson, ro A. & E. 503 (1839). See 
Satmonp, Torts, 4 ed., 189. This seems, however, to be rather an exceptional 
case of allowing separate actions for what are regarded as separate conse- 
quences of the original act of placing the object on the land, rather than the 
recognition of a continuing duty to go on another’s land and remove it, — since 
the action is trespass, which lies only for an act, and case, the proper action for 
an omission, will not lie. Hudson v. Nicholson, 5 M. & W. 437 (1839). See 
Terry, Leapinc Principres or ANGLO-AMERICAN Law, 589. 

Holmes v. Wilson, supra, is criticised by Brewer, J., with his usual acuteness 
in Kansas Pac. Ry. v. Mihlman, 17 Kan. 224 (1876). The weight of American 
authority seems opposed to the allowance of successive actions where the 
offending object can only be removed by a new trespass. See 3 SEDGWICK, 
Damaces, 9 ed., § 9242. 
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act is a liability to pay damages in some amount. These damages 
obviously can justly be assessed on the assumption that so far as 
Black is concerned the present situation will remain permanently 
as itis. White, the plaintiff, of course, if it is physically possible 
to remedy the damaging situation, does have the privilege of doing 
so. If he, by replacing the stone in the arch, can restore the 
original value to his house at a cost less than the depreciation in 
value, it would be unfair to assume the present situation will 
continue and to allow him damages for depreciation.* But 
Black’s future conduct, with respect to limiting the damages, 
is out of the equation. 

Let us suppose, however, that the embankment erected by 
Black, instead of giving way, stands firmly, and the water, in- 
stead of flowing through, backs up behind the dam so as to over- 
flow upon Whiteacre, with the consequence as before of destroying 
the house, and with the added consequence of inundating a part 
of the meadow-land of Whiteacre. This inundation, we shall 
suppose, would cease if the dam were removed, but will continue 
as long as the dam exists. 

Here it would seem that, as to the destruction of the house, the 
situation is the same. It is a fixed and, so far as the tort-feasor 
Black’s future is concerned, an unchangeable fact, — and dam- 
ages may well be assessed therefor on the basis of the lessened 
future possibility of gain from a sale of the premises due to the 
destruction of the house, or, in other words, the depreciation of 
the market value of the premises. 

Thus far we seem to be on firm ground. Prospective damages, 
in the form of recovery of depreciation in market value for a 





8 The rule of avoidable consequences has often been applied to cases of 
damages to real property, but chiefly in cases where consequential damage, 
rather than loss of market value, is sought. German Theological School v. 
Dubuque, 64 Ia. 736, 17 N. W. 153 (1883) (where plaintiff’s premises are 
damaged by flood, he cannot recover for loss which proper repairs after the 
flood would have avoided). The cases are collected in 1 SepGwicK, DAMAGES, 
9 ed., §214b. It is to be observed, however, that the rule of avoidable con- 
sequences does not extend to the denial of recovery for consequences which the 
plaintiff could have avoided only by conduct entailing unreasonable effort, 
risk, or expense. American Smelting & Refining Co. v. Riverside Dairy & 
Stock Farm, 236 Fed. 510 (8th Circ., 1916) (where the plaintiff's dairy was 
injured by fumes from the defendant’s smelter, the plaintiff could recover, 
though its abandoning the dairy would have prevented the particular loss). 
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completed wrong, that is, for a damaging or destructive physical 
change in the condition of the plaintiff’s land, seem to be allowed 
without dissent.* 

As to the meadow-land which is flooded, does the same result 
follow? Black, the wrong-doer, the dam being on his own land, 
does have the legal privilege and the physical power to destroy it. 
This destruction, it is true, will not wipe out the actual loss which 
White has already sustained, that is, the destruction of the house 
and the loss of the use of the meadow during the period preceding 
the draining off of the water. That will have become part of 
the immutable past. It will, however, avoid the continuance of 
that loss into the future. Consequently, here the law does impose 
on Black the duty of removing the dam and freeing White for 
the future from the continuance of the loss.° In a proper case, 





4 For example, prospective damages, in the form of depreciation of market 
value, or loss of profits, or expense sustained after the date of the writ, were 
allowed in Rockland Water Co. v. Tillson, 69 Me. 255 (1879) (undermining 
and damaging water-pipe); Conlon v. McGraw, 66 Mich. 194, 33 N. W. 388 
(1887) (destroying wall of a building). Cf. California Orange Co. v. Riverside 
Portland Cement Co., 50 Cal. App. 522, 195 Pac. 604 (1920). There the 
plaintiff sued in 1913 for damage to an orange grove due to the deposit of 
cement dust on trees, caused by operation of the defendant’s plant in 1912. In 
California the classical doctrine obtains that for continued nuisance, damage can 
be recovered only so far as it has accrued to the date of the commencement 
of the action, but the plaintiff was allowed to recover for the injury to the 
productiveness of the trees in 1914. This was on the ground that the original 
incrustation of cement on the leaves was lasting and not avoidable by any 
subsequent acts of the defendant. See also Coleman v. Bennett, 111 Tenn. 705, 
69 S. W. 734 (1902); Weber v. Berlin, 8 Ont. L. R. 302 (1904). 

5 The exercise of the power of equity to force the nuisance maintainer to 
abate the nuisance, seems most naturally explainable as the enforcement of a 
preéxisting duty on the latter’s part to abate, rather than as mere reparation 
for a wrong. See Terry, op. cit., §§ 444-5. Successive actions at law, how- 
ever, for consequential damage as it arises may be allowed in the absence of 
a continuing duty to abate. A signal example is Thompson v. Gibson, 7 M. & 
W. 456 (1841), in which it was held that the defendant was liable for damages 
accrued to the date of the writ for the obstruction of the plaintiff’s market, 
by the defendant’s erection of a building on behalf of third persons, on land 
in which the defendant had no interest. Of course, the defendant had no 
duty to abate the nuisance, as it could be accomplished by him only through a 
trespass. Nevertheless, the defendant’s acts in erecting the building were a cause 
of the subsequent damage. But Smith v. Elliott, 9 Pa. St. 345 (1848), seems 
to carry this too far in holding liable the vendee of land benefited by an 
unlawful diversion of a stream at a point not on the land purchased, for 
damage accruing to neighboring lands, after his purchase, though the defendant 
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a court of equity will order Black to carry out his duty. If, how- 
ever, White chooses rather to seek compensation in damages, what 
is the measure of his recovery? Must he be confined to such 
actual loss as he has sustained at the beginning of the action, 
that is, the value of the use of the inundated meadow up to the 
date of the writ? If so, as Black’s duty is a continuing one, White 
must be allowed to bring successive suits, every day if he likes, 
until Black removes his dam. Or should White be allowed to 
recover not only the loss of use already accrued, but, in addition, 
the decrease in value for future sale due to the flooded pasture? 
Can the law thus assume that Black will not tomorrow remove 
the dam and restore the lost value? It seems clear, at least, that 
if such a recovery is allowed, Black, upon paying the judgment, 
should be relieved of his duty to White to remove the offending 
cause which the court, in assessing the damage, must assume to 
be permanent.’ If we adopt the first alternative, and the injured 
party is not a litigious person, the prospect of repeated actions, 
with the accompanying counsel fees, trouble, and expense, may 
seem to him a dismaying one. True, he can perhaps, by suit in 
equity, force a removal of the dam, and recover compensation in 
the same suit for his past loss. But he may even be willing that 
the dam, perhaps of more importance to his neighbor than the 
flooded meadow is to himself, be left undisturbed if he can be 
compensated once for all time. If, however, in order to meet 
that situation, entire damages once for all be given to White as 
his sole remedy at law, this also leads to embarrassing results. 
For example, if this be his only remedy at law, it would seem that 
it would accrue when the damage begins and must be exercised 
within the period of limitation for that sort of action, computed 
from the time the damage began. But when does the damage 
occur? The physical hurt to the soil itself only occurs when the 
water comes over on the meadow, but the depreciation in value, 
the apprehension by possible buyers of future physical hurt to 
the soil, may come before — when the dam is completed perhaps, 





did no act toward creating the nuisance, and could not abate it as the breach 
in the bank was not on his land. 

® Vanderslice v. Irondale Elec. Light, Heat & Power Co., 232 Pa. St. 435, 
81 Atl. 445 (1911); Fowle v. New Haven & N. Co., 107 Mass. 352 (1871). 
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or when it is begun, or even when Black announces that he intends 
to build it.’ 

If, after deciding when the cause of action accrued, and hence 
when the limitation period began, we find that White has failed 
to sue within the limitation period thereafter, what remaining 
remedies does he have? Usually the period of limitation which 
will bar an action of this kind for damage to realty is much 
shorter than the prescriptive period, the lapse of which, in effect, 
legalizes the further continuance of what had previously been a 
breach of duty. Let us assume two years as the period of limita- 
tion for actions for damages to land, and ten years as the period 
of prescription, in the particular jurisdiction. Would White, two 
years after the inundation began, if we assume his sole legal 
remedy is a single action for entire damages, be likewise pre- 
cluded from going into equity for a decree of removal? If so, to 
all practical purposes, our prescriptive period is by judicial deci- 
sion reduced to two years, for the wrong-doer may, after the 
lapse of two years, continue his wrong with complete impunity.. 
If not, and equity will recognize that the law bans though it does 
not penalize the continuance of the nuisance, and the chancellor 
grants the injunction, such a result, whereby the only remedy to 
protect a strictly legal right is in equity, is at least unusual. 

Another situation is to be considered before we consent to con- 
fine White to the one action for entire damages, past and future, 
and before we decide when such right of action, if it exists, ac- 
crued. That is the situation which results where the injured 
party, White, after such right of action accrues, conveys White- 
acre to a third party, Green. This situation causes no trouble 
at all if we adopt our first suggested remedy of successive 
actions, each for the damage up to the date of the writ. White 
can sue for his damage, which accrued before the conveyance, 
and Green for his thereafter.* 

But, if only one recovery for the entire damage is born, it is 
White’s child alone, for he, as owner of the land, was the only 
person upon whom the law could confer the right of action when it 





7 Louisville & N. R. Co. v. Lambert, 33 Ky. L. R. 199, 110 S. W. 305 
(1908). 

8 Brady v. Weeks, 3 Barb. (N. Y.) 157 (1848); see 3 SepGwick, DAMAGEs, 
9 ed., § 949. 














580 HARVARD LAW REVIEW 


arose.® Since, as we have seen, this recovery will license the 
continuance of the dam, and since the right of action is in White 
even after he has granted the fee to Green, we are confronted with 
the anomalous result that White, though he has parted with his 
estate, has a power by action and judgment to grant an easement 
therein to Black. The existence of the power, moreover, is not 
ascertainable from the documents of title, nor the public records. 

These considerations, and there are others that might be ad- 
duced, make it clear that to give the injured landowner as his 
exclusive remedy at law, in any given case, either successive 
actions, each limited to damage for past loss, or the single action 
for entire damages, for past and prospective loss, has distinct 
disadvantages. The alternative first mentioned, that of successive 
actions, may be inconvenient to the plaintiff, although, in view 
of his remedy in equity by injunction, there is no probability of 
serious hardship. Of the two, it is decidedly the less objection- 
able. The second, the single action, may often be a Greek gift 
indeed to the injured landowner, especially where, as would be 
natural to the man on the street, he thinks his right to sue con- 
tinues as long as the defendant’s wrongful conduct continues, and 
allows the limitation period to pass, after the injury begins, with- 
out suit. 

The efforts of the courts to solve this practical problem of 
remedial law have involved the decisions in many of the states 
in irreconcilable contradiction and hopeless confusion. The 
conflict of interest between the wrong-doer and the injured 
land-owner, and the frequently unperceived conflict between the 
interest of the injured party in exact and adequate damages, 
accomplished by the successive-actions solution, and the interest 
of the same party in terminating his litigation in one action, 
have often produced corresponding internecine conflicts in the 
decisions in a single jurisdiction." 





® I do not find a case which involves the right of the former owner to 
sue, after parting with title, for a permanent nuisance established while he 
was owner. But his right to sue seems clearly to follow from the numerous 
decisions which deny the purchaser’s right to sue; e.g., La Salle County Carbon 
Coal Co. v. Sanitary Dist. of Chicago, 260 III. 423, 103 N. E. 175 (1913) (adverse 
possessor cannot sue for permanent nuisance established before end of limitation 
period). If the new owner cannot recover, then the former owner must be 
allowed to, else there will be no liability at all. 

10 “ The lines of thought and demarcation are close, the application of prin- 
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The distinction between trespass, the direct and immediate 
physical invasion, and nuisance, that “ omnium gatherum” of 
wrongs to the landowner where damage follows less directly, 
though often emphasized in the decisions’ as an aid to solu- 
tion, is really of aid upon only one point. It answers the ques- 
tion, when did the plaintiff first acquire any cause of action? 
It sheds little light on the measure of damages. The measure of 
damage for so-called “ continuing trespass” should be tested 
and decided upon the same principles as for the “ continuing 
nuisance.” Where the defendant’s act is a technical trespass, 
whether continuing, that is, creating a damaging situation which 
the defendant owes a duty to remedy, or completed, as where the 
defendant has trampled the plaintiff’s crops, the plaintiff has 
some cause of action as soon as the act of invasion occurs. As 
to whether that is a single cause of action for past and prospec- 
tive damage or is but the first of a series of possible actions, we 
shall later determine. On the other hand, in the non-trespass 
cases, all of which we shall group hereafter under the convenient 
name “ nuisance,” ** the classical common-law rule is that the 
landowner has no cause of action until he has suffered actual 
loss, that is, until there has been some substantial disturbance 


of or interference with the landowner’s privileges of using his 
land. This was required to be a change, perceptible by the 
senses, in the objective situation, such as the flooding of the 
plaintiff’s land, its subsidence from its previous level, or the 
passage over it of noise, smoke, gases, or dust so as to be offen- 
sive to an ordinary person, and so as to interfere with the 
present use of the premises.** Not until this physical change 





ciples of law in particular instances difficult, and the authorities differing.” 
Henry v. Ohio River R. Co., 40 W. Va. 234, 241, 21 S. E. 863, 866 (1895). 

11 Trinity Portland Cement Co. v. Horton, 214 S. W. 510 (Tex. Civ. App., 
1919), commented on in 29 YALE L. J. 240. 

12 It is certainly comprehensive enough to cover them all. “ Whatsoever 
unlawfully annoys or doth damage to another is a nuisance.” 3 Bri. Comm. 5. 

13 “The damage that is sufficient to found an action of nuisance may con- 
sist either in (1) some physical injury to the premises occupied by the plaintiff, 
or to the property of the plaintiff situated thereon, or (2) some interference 
with the beneficial use of these premises.” SatmMonp, Law or Torts, 4 ed., 214. 
See Johnson v. Rouchleau-Ray Iron Land Co., 140 Minn. 289, 168 N. W. 1 
(1918), where it was held that the defendant was not liable in damages for 
creating a condition on its own land causing merely a danger of invasion of 
the plaintiff’s land, and comment thereon by Professor W. W. Cook in 28 YALE 
L. J. 171. 
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took place did any cause of action arise, though the defendant’s 
only wrongful act (as an excavation or the erection of a dam) 
may have occurred years previously. 

Before we discuss the decisions in detail, it would be well to 
underscore the statement that the problem centers around the 
distinction between the claim for damages for the results, past 
or prospective, of past and completed acts or omissions, con- 
stituting breaches of duty, and the claim for prospective results 
of future, anticipated acts or omissions which will constitute 
breaches of duty. If, at the time fixed for assessment of 
damages, the defendant has already done some act or been guilty 
of some omission which has been followed by a damaging con- 
sequence to the plaintiff’s land (or in the absence of damage, 
constitutes a direct physical invasion) and if any future damage 
asserted as probable is not avoidable or preventable by the de- 
fendant, the measure of damage presents little difficulty. The 
plaintiff may recover such loss as he has actually suffered to the 
date of the writ,’* together with such other loss as he may prove 
is reasonably certain to result in the future from the physical 
changes due to the defendant’s past default. It is thought, then, 
that one principle is generally accepted: if the defendant’s past 
conduct has caused damage to the plaintiff’s land, and the de- 
fendant has been and is powerless to remedy the situation, the 
only default chargeable to the defendant is the original wrongful 
conduct, and for that default the plaintiff may recover and can 
only recover entire damage, past and prospective, in one action. 

This is illustrated by the cases involving a destruction of 
some portion of the plaintiff's land, or some change in it which, 
in the course of nature, is pretty certain to remain indefinitely. 
There the plaintiff is not confined to the loss in rentals or in- 
come, or the possibility thereof up to the date of the writ. He 
recovers instead as for a completed wrong, just as in the case 
of trespass to or conversion of chattels, and the normal measure 
of his damage is the depression in value, for sale, of his land 





14 Such is the common-law rule. In chancery, compensation is assessed 
as of the time of the decree. See 4 Sepcwick, Damaces, 9 ed., §1256i. The 
chancery rule in this respect has in some cases been applied in actions at law 
for damages for continuing nuisance. See, for example, Comminge v. Stevenson, 
76 Tex. 642, 13 S. W. 556 (1890); Webb v. Virginia-Carolina Chem. Co., 170 
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immediately after it was changed by the defendant’s conduct."* 
This is but a shorthand expression. The plaintiff here really 
recovers for anticipated loss in the future, due to the property’s 
being less salable than it was before. 

It is further illustrated by those cases where the defendant 
erects an offending structure (a) on the plaintiff’s land, or (b) 
upon the land of a third person. As to (a) it would seem that 
the defendant, being legally unable to remove the structure, has 
committed but one completed wrong, the act of erecting the 
structure, and that the plaintiff, therefore, may and must sue 
within the limitation period after that act and recover in one 
action ** entire damages, that is, the depreciation in market 
value of the land, or the cost of removal, whichever is less. 

As to (b), the situation wherein the defendant wrongfully 
erects a structure which invades or damages the plaintiff’s land 
and which the defendant owes no duty to remove because, to 
do so, it would be necessary for him to trespass on a third person’s 


N. C. 662, 87 S. E. 633 (1916); Pickens v. Coal River Boom & Timber Co., 
51 W. Va. 445, 41 S. E. 400 (1902); Hole v. Chard Union, [1894] 1 Ch. 293 
(under rule of court). 

15 Indiana Pipe Line Co. v. Christensen, 188 Ind. 400, 123 N. E. 789 (1919). 
In that case the defendant’s pipe-line running through the plaintiff’s land leaked 
and impregnated part of the soil with petroleum, and it was held that this 
was a completed tortious act and that one recovery for permanent damage 
to the fertility and hence the value of the farm, was proper, if such damage 
were proved. The verdict, however, was held not to be supported by the 
evidence. 

16 Finely v. Hershey, 41 Ia. 389 (1875) (where the defendant filled up 
the plaintiff's pond); Ziebarth v. Nye, 42 Minn. 541, 44 N. W. 1027 (1890) 
(embankment built on the plaintiff's land); Montreal St. Ry. Co. v. Boudreau, 
36 Can. Sup. Ct. 3290, 343 (1905) (semble). But compare cases in note 2, 
supra, from which it appears that in England and some states damages may be 
recovered in successive actions. See SepGwick, Damaces, 9 ed., §§ 92, 924d. Of 
course, repeated trespasses are simply separate acts of trespass, for which ob- 
viously separate actions will lie. Jackson v. Emmons, 25 App. D. C. 146 (1905). 
In Lyons v. Fairmont Real Estate Co., 71 W. Va. 754, 77 S. E. 525 (1913), 
the defendant built a large stone fill partly over the line on the plaintiff’s lot. 
The court held that the plaintiff could not recover either the depreciation in 
value of the lot, or the cost of removal of the stone, but only the loss of 
rental value up to the commencement of the action, and the value of shrubs, 
etc., destroyed. The decision, which seems difficult to support, is placed in 
part upon the narrow ground that a recovery for depreciation would only be 
just if it conferred an easement upon the defendant to continue to maintain the 
fill, and that this was impossible, as, under the local law, an easement could 
be created only by deed or will. 
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land, here the third person would ordinarily owe the plaintiff a 
duty to remove the offending structure, though himself without 
fault in its erection, but that fact should not benefit the original 
wrong-doer. It would seem that the plaintiff, as against the 
original wrong-doer, would have but one cause of action, as for 
a completed wrong, and would have to sue within the limitation 
period after the wrongful act.” 

So much for those situations wherein the defendant cannot 
legally take the steps necessary to avoid further damage. We 
next consider those cases where the defendant can legally re- 
move the cause of damage, but owes no duty to do so. This, of 
course, is typified by cases already alluded to, where the de- 
fendant’s conduct which has caused or will cause damage is 
privileged under statutes conferring powers of eminent domain. 
The constitutions of many of the states now require compensation’ 
to be made not only for property taken for public works, but 
likewise for property damaged by their erection or operation.”** 
The common cases are the changing of the grades of streets by 
a city, the erection of tracks and embankments by railways, 
or of dams for municipal reservoirs, the placing of booms in 
rivers, and the like. Of course, such works are not ordinarily 


trespasses or nuisances at all.” They are wholly lawful. They 
would be such, however, if not legally privileged, and they fur- 
ther resemble them in that they give rise to liability for com- 
pensation, superficially resembling the liability for damages of 
the tort-feasor. It is very apparent that those who erect these 
lawful works, to prosper best, must ascertain and pay, within a 





17 But cf. Thompson v. Gibson, supra, note 5. 

18 See the following state constitutional provisions: Alabama, Art. XII, § 235; 
Arizona, Art. II, §17; Arkansas, Art. II, § 22; California, Art. I, §14; Georgia, 
Art. I, §3, par. 1; Illinois, Art. II, §13; Louisiana, Art. 167; Minnesota, Art. 
X, § 4; Art. I, § 13; Mississippi, Art. III, § 17; Missouri, Art. II, § 21; Montana, 
Art. III, § 14; Nebraska, Art. I, § 21; New Mexico, Art. II, § 20; Oklahoma, Art. 
II, § 24; Pennsylvania, Art. XVI, § 8; South Dakota, Art. VI, § 13; Art. XVII, 
§ 18; Texas, Art. I, § 17; Utah, Art. I, § 22; Virginia, Art. IV, § 58; Washington, 
Art. I, § 16; West Virginia, Art. III, § 9; Wyoming, Art. I, § 33. (These 
references are taken from the “Index Digest of State Constitutions” published 
in 1915 by the New York State Constitutional Convention Commission.) 

19 Unless the defendant has failed to comply with some condition. precedent, 
as when the law requires that compensation be made before the taking or 
user. 
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reasonable time after their launching, the damage to neighbor- 
ing landowners, — and this, if possible, should be assessed and 
paid once for all, and added to their fixed capital charges. If 
the landowners, instead, were to be allowed to treat the lawful 
cause as a continuing wrong, and sue every day or every year 
for the loss accrued during that day or year, we should be im- 
posing a burden which, however appropriate it might be for 
the back of a wrong-doer, would be often an intolerable dis- 
couragement to semi-public entrepreneurs. Consequently, a 
second proposition may be fairly confidently stated as generally 
applicable: where the defendant’s conduct, past and anticipated, 
is legally privileged under eminent domain statutes or other- 
wise, the plaintiff may and must *° recover, in one action, both 
the loss already sustained and his probable loss in the future. 
Such future loss may be anticipated as the result merely of 
the original act of the defendant in building some structure or 
creating some other passive situation which, without further 
act of the defendant, will bring about loss to the plaintiff. Such 
is the familiar case of the dam which is erected under authority 
of law for reservoir purposes. If the defendant merely allows 
the dam to remain, it may cause damage, perhaps by way of 
permanent overflow, or perhaps by way of periodic floodings due 
to seasonal rains. The adjoining landowners certainly should 
not have a fresh action each year in perpetuity for annual loss in 
rental value due to the covering of their lands by water. When, 
then, in these cases of legally authorized structures, does the 
action of each accrue? The analogy of the nuisance cases, it 
would seem, might well be followed as to the time of the birth 
of the cause of action. That is, the right of action should only 





20 Chicago N. S. Street Ry. Co. v. Payne, 192 Ill. 239, 61 N. E. 467 (1901) 
(entire cause of action for damage to neighboring property by lawful operation 
of power-house of electric railway accrues when power-house is first put in oper- 
ation) ; Ickes v. Borough of Leetsdale, 247 Pa. St. 394, 93 Atl. 408 (1015). See 
also numerous cases cited in ror6e L. R. A. 1035, n. 36. The principle is 
strikingly illustrated by Klosterman v. Chesapeake & O. R. Co., 22 Ky. L. R. 
192, 56 S. W. 820 (1900); 114 Ky. 426, 71 S. W. 6 (1902) (rehearing), where 
the defendant had lawful authority to lay a single track railway on the street, 
but actually laid a double track, and the adjoining landowner, after the lapse 
of the statutory period from the original construction, was allowed to recover 
damages only for the extra, illegal track. 
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be given when the physical change in the objective situation of 
the plaintiffs land occurs. Consequently, a landowner must 
wait until the first flood comes upon his land before he may sue, 
but when that occurs his action must be brought within the 
limitation period thereafter, and he recovers the prospective 
damage, that is, the loss of market value for sale, as well as the 
loss, already suffered, of his crops or pasturage.”* The same 
principle is applicable where the anticipated future physical harm 
to, and consequent loss of selling value of, the plaintiff’s land 
will come from probable acts of the defendant. Such are the 
cases where all or part of the harm anticipated will flow from the 
detendant’s privileged use or operation of the structure he has 
built. If it is not erected on the plaintiff’s land, the plaintiff’s 
property often would suffer no harm from the mere erection of 
a railway track, a municipal abattoir, or a sewage-disposal plant, 
if it were known that such structures would never be used for 
the purpose of their erection. It is the anticipation of their 
continued use and operation that depresses the value of the 
plaintiff’s land. Here again, with the noxious use should spring 
the one cause of action for entire damage.” 

Many cases, in which the allowance of successive actions may 
at first appear to be at variance with the proposition that but 
one recovery should be given where the defendant’s conduct is 
privileged, will, upon a second examination, be found to be con- 
sonant with it. Such are the decisions in cases wherein the de- 
fendant has indeed the sanction of law for his general enterprise, 
but has overstepped the bounds of his privilege in the particular 
conduct which has caused damage to the plaintiff. Thus, for 
example, a railway corporation lawfully may have taken a right 





21 In Middlekamp v. Bessemer Irrigating Co., 46 Colo. 102, 103 Pac. 
280 (1909), where a neighboring owner sued the owners of an irrigation ditch, 
authorized by statute, for damages to his land from seepage; it was held that 
only one cause of action for damage past and prospective arose, and that this 
accrued when the lands were first “visibly affected” by the seepage, and 
that the statute of limitations then began to run. 

22 Chicago N. S. Street Ry. Co. v. Payne, supra, note 20 (semble); Grossman 
v. Houston, O. L. & M. P. Ry. Co., 99 Tex. 641, 92 S. W. 836 (1906), where 
a railway had been erected and in use for more than the limitation period 
as a suburban passenger line, and thereafter its use was changed to carrying 
heavy freight; it was held that with the new use a neighboring landowner 
acquired a new cause of action for depreciation of the value of his land. 
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of way under condemnation proceedings for a railway line au- 
thorized by statute, but, in constructing its embankment, have 
failed to provide the necessary culverts, also required by stat- 
ute,”* to allow the surface water to flow as before. Similarly, 
a city may have erected a sewage system in strict accordance 
with the law. If this system, though properly operated, cause 
damage to neighboring owners, each of the owners must recover 
his compensation in one action once for all, but if damage be 
caused by negligent and hence unlawful operation, as by failing 
to flush out the sewage with reasonable promptness, the in- 
jured parties may have successive actions for the damage as it 
accrues,** or may, in a proper case, have an injunction against 
the unlawful operation. 

Closely analogous to the cases just discussed of /egally privi- 
leged conduct are cases of what may, for want of a better term, 
be called equitably privileged conduct. In some of the states 
an injunction against a conceded nuisance will be denied if the 
harm to the public from the granting of the injunction, in the 
case of a large factory, for example, would greatly outweigh the 
harm to the plaintiff caused by its denial.*” Where this doctrine 
obtains, what should be the measure of relief of a suitor who, 
denied an injunction on the ground of public interest, seeks 
compensation in the same suit in equity or dismisses his suit 
and pursues his remedy at law? If he is allowed successive 
actions, with perhaps exemplary damages for continuance after 
the first recovery,”® and is imitated by enough of his fellows like 
minded, they will in all probability accomplish what the chancel- 
lor has decided is against public interest, that is, the cessation of 





23 See, for example, 1911 Tex. Rev. Civ. Srart., Art. 6495: “In no case 
shall any railroad company construct a road-bed, without first constructing the 
necessary culverts or sluices, as the natural lay of the land requires, for the 
necessary drainage thereof.” 

24 Jones v. Sewer Improvement District, 119 Ark. 166, 177 S. W. 888 (1915); 
Blizzard v. Borough of Danville, 175 Pa. St. 479, 34 Atl. 846 (1896). 

25 Booth-Kelly Lumber Co. v. City of Eugene, 67 Ore. 381, 136 Pac. 29 (1913). 
The authorities pro and com are cited and discussed in 36 Harv. L. Rev. 211. 
See also 6 Pomeroy, Equiry JURISPRUDENCE, 4 ed., $ 1045, Pp. 4419 et seq. 

26 See 3 Br. Comm. 219: “Indeed every continuance of a nuisance is held 
to be a fresh one; and therefore a fresh action will lie, and very exemplary 
damages will probably be given, if after one verdict against him, the defendant 
has the hardiness to continue it.” 
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the defendant’s enterprise. Moreover, it will have been accom- 
plished not swiftly as by a decree of injunction, but after a long 
succession of actions has clogged the dockets of the law courts, 
in violation of the maxim-preserved ideal that “there be an 
end of suits.”” While the statement of a learned commentator 
that “the theory underlying damages for injury caused by a 
nuisance is that the nuisance is illegal and may by law be 
abated” ** may somewhat minimize the very real purpose of 
compensation, it is certainly true that the remedy is capable of 
being made a very harassing one which even the common sense 
of juries may not always sufficiently moderate. It is thought 
that the “public interest ” doctrine can only be justified, if at 
all, as a judicial extension to quasi-public enterprises of privi- 
leges similar to those conferred by the legislature upon the enter- 
prises recognized by it as affected by a public interest. Such a 
judicial extension, if justifiable at all, should certainly -not be 
nullified by another judicial organ of the same sovereign. The 
question seems to have received but little consideration.”*> The 
only consistent course, as it seems, would be to treat the plaintiff, 
who makes out a case of nuisance but whose injunction is denied 
on the ground of public interest, and who consequently must seek 
compensation in damages, in the same way as one who seeks 
damages for the legalized injury to his property caused by the 
exercise of powers of eminent domain. He should be given 
entire damages once for all for the depreciation in the market 
value of his land,— in the equity suit preferably (as he has 
made out a case for equitable relief, denied only on special 
discretionary grounds *’) or in a separate action at law. This 
should be, indeed, the plaintiff’s exclusive remedy, and, if suc- 
cessive actions are threatened, they should be enjoined at the 
defendant’s instance, and entire damages assessed in equity. 
Only so can the public policy, where it is thought to be para- 
mount to the individual’s interest, be consistently protected. In 





27 See 1916£ L. R. A. 1040, note. 

28 In g Cor. L. Rev. 538, it is suggested, as above, that cases where an 
injunction would be denied on grounds of public interest should give rise to a 
cause of action for prospective damages, as in the cases of eminent domain. I 
have not found a judicial discussion of the question. 

29 See Sadlier v. City of New York, 185 N. Y. 408, 78 N. E. 272 (1906). 
See also 1 Pomeroy, op. cit., § 237. 
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those states, — the vast majority, where the same judge ad- 
ministers law and equity, this result seems imperatively required 
to avoid the solemn absurdity of the right hand’s pretending 
ignorance of the movements of the left. 

This allowance of damages once for all as for a permanent 
injury, where the future continuance of the damaging condi- 
tion is lawful under eminent domain statutes or other lawful 
authority, is not inconsistent with the classical common-law doc- 
trine * that, for continuing wrongful injuries to land, whether 
classified as trespasses or nuisances, damages can only be recov- 
ered to the date of the writ. In England and many of the 
United States the doctrine is strictly adhered to,” and it is only 
in the eminent domain and analogous cases of lawful authority 
that prospective damages are allowed.* 

This rule has the very great merit of certainty and simplicity, 
and it appears, in theory at least, to offer fairly complete pro- 
tection to the interests both of the injured party and the tort- 
feasor. It seems, however, not to have proven adequate to the 
actual demands of most of the recently developed communities of 
this country. Since the suggestion was first made in New Hamp- 
shire ** in 1851, the idea of a “ permanent ” unlawful nuisance or 


trespass giving rise to a liability to one action for entire damages, 
past and prospective, has found acceptance in many of the courts 
of this country. True, these courts are almost of as many minds 
upon the question of what constitutes a “ permanent ” nuisance, 
which they assume ought to be confinable in some one rigid cate- 





30 Battishill v. Reed, 18 C. B. 696 (1856); West Leigh Colliery Co. v. 
Tunnicliffe, [1908] A. C. 27. 

31 Nashville v. Comar, 88 Tenn. 415, 12 S. W. 1027 (1890) (opinion by 
Lurton, J.) ; Uline v. New York etc. R. R. Co., tor N. Y. 98, 4 N. E. 536 (1886) ; 
Hartz v. St. Paul etc. R. R. Co., 21 Minn. 358 (1875) (trespass); Brewster v. 
Sussex R. R. Co., 40 N. J. L. 57 (1878) (obstruction of easement); Blesch v. 
Chicago & N. W. Ry. Co., 43 Wis. 183 (1877) (trespass). 

32 Even when the damage is due to a use or appropriation of the plaintiff’s 
land which is authorized under eminent domain statutes, and which else- 
where would give the plaintiff a cause of action for damages for depreciation 
as a sort of informal condemnation, it seems that in New York the plaintiff 
must seek his relief in equity by suit for injunction, or in the alternative for 
the payment by the defendant of permanent damages upon delivery by the 
plaintiff of a conveyance. Pappenheim v. Metropolitan El. Ry. Co., 128 N. Y. 
436, 28 N. E. 518 (1891). 

33 Troy v. Cheshire R. R. Co., 23 N. H. 83 (1851). 
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gory, but the wide-spread reception of the general idea shows that 
it was the response to what was thought to be a practical need 
of at least one class of litigants. Many causes for this may be 
conjectured. There was an early distrust of courts of equity 
where they existed, and in some of the states there were at first . 
no courts at all with general chancery powers.** Suits for in- 
junction consequently were rare, and the ordinary lawyer was 
probably reluctant to essay them. To sue every year or two 
for past damage, usually of small amount, while agreeable to the 
professional litigant, was likely to be unsatisfactory to the more 
substantial type of client. The courts also were reluctant to 
view the prospect of a theoretically indefinite succession of 
actions relating to what was substantially one grievance. 

Such was the genesis of the doctrine, unknown to Blackstone 
and his age, of “ permanent nuisance.” It has been criticised by 
many text-writers and commentators,**° but the courts have de- 
clined to abandon it. This ready judicial acceptance and con- 
tinued retention of the doctrine call for an effort to ascertain 
whether it may not be so adapted as to meet the objections made, 
and at the same time subserve the purposes for which it was 
devised. 





34 See Solon D. Wilson, “Courts of Chancery in the American Colonies,” 
2 SeLtect Essays in ANGLO-AMERICAN LecaL History, 779; Sidney G. Fisher, 
“The Administration of Equity through Common Law Forms in Pennsylvania,” 
ibid. 810. 

35 See 4 SuTHERLAND, Damaces, 4 ed., § 1046. See Herbert F. Goodrich, 
“Permanent Structures and Continuing Injuries—The Iowa Rule,” 4 Ia. L. 
Butt. 65. See also 2 Car. L. Rev. 248, 249; 6 Ia. L. Buty. 181; 1916e L. R. A. 
007, note. For other comments upon decisions involving the rule, see 28 YALE 
L. J. 171; 29 Yate L. J. 240; 25 Yate L. J. 82; 19 Micnu. L. Rev. 342; 9 
Cor. L. Rev. 538; 8 Micu. L. Rev. 227. 

Prospective damages for nuisance seem to be awarded in France, but in 
case of change of conditions the award may be later increased or reduced. See 
Montreal Street Ry. Co. v. Boudreau, 36 Can. Sup. Ct. 329, 339, 345 (1905), 
wherein the French law is discussed by counsel and by Idington, J. 

In England, in suits for injunction, prospective damages may be awarded 
in substitution for injunctive relief. Kine v. Jolly, [1905] 1 Ch. 480, affirmed 
by a divided court in [1907] A. C. 1 (obstruction of ancient lights; damages 
given for depreciation in lieu of mandatory injunction). But the power is one 
to be exercised only in exceptional circumstances. Shelfer v. City of London 
Electric Lighting Co., [1895] 1 Ch. 287; Pennington v. Brinsop Hall Coal 
Co., 5 Ch. Div. 769 (1877); Martin v. Price, [1894] 1 Ch. 276; Cowper v. 
Laidler, [1903] 2 Ch. 337. 
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The following criteria (and perhaps others) have been laid 
down as tests of the permanency of the nuisance: (1) the 
durability of the offending structure; *° (2) “the certainty and 
obviousness of future injuries; ” *’ (3) the effect on the plain- 
tiff’s land, as to whether it works a continuous or intermittent 
physical change;** (4) the comparative expense of abating the 
nuisance and of paying off the plaintiff’s claims.*® To take any 
one or more of these as the universal solvent, or all-inclusive 
test of permanency, and then to require the plaintiff to decide 
at his peril on which side of the line his case is located, leads 
to grave injustice. It may, even after the facts are all in, be a 
very close question whether a structure is permanent, for ex- 
ample, or whether damage is necessary and obvious. Neverthe- 
less, if he has but one remedy, the injured party must deter- 
mine this at his peril before action. If he decides it is not a 
permanent nuisance and sues only for damage accrued, and 
recovers on that theory, and, in a later action, the court deter- 
mines the nuisance was in fact permanent, the first recovery is 





36 “Wherever the nuisance is of such character, that its continuance is 
necessarily an injury, and where it is of a permanent character, that will con- 
tinue without change from any cause but human labor, there the damage is 
an original damage, and may be at once fully compensated.” (Italics ours.) 
Troy v. Cheshire R. R. Co., 23 N. H. 83, 102 (1851), repeated and applied in 
Powers v. Council Bluffs, 45 Ia. 652 (1877) (ditch); Stodghill v. The C., B. & 
Q. R. Co., 53 Ia. 341 (1880) (embankment); Martin v. Chicago, S. F. & C. 
Ry. Co., 47 Mo. App. 452 (1891) (embankment); International & G. N. Ry. 
Co. v. Geiselman, 12 Tex. Civ. App. 123, 34 S. W. 658 (1896). 

37 See Chicago R. I. & P. Co. v. Humphreys, 107 Ark. 330, 155 S. W. 127 
(1913) (railway culvert obviously insufficient to allow passage of water); 
Madisonville, H. & E. R. R. Co. v. Wiar, 144 Ky. 206, 138 S. W. 255 (1911) 
(railway embankment) ; Powers v. St. Louis, I. M. & S. Ry. Co., 158 Mo. 87, 
57 S. W. 1090 (1900) (ditch); Gulf, C. & S. F. Ry. Co. v. Moseley, 161 Fed. 
72 (8th Circ. 1908) (dike deflecting course of river). These cases hold that 
the cause of action accrues when the certainty of damages becomes apparent, 
and the statute of limitation then begins to run. See 1o16e L. R. A. 1050, 
note. 

38 Harvey v. Mason City etc. R. R. Co., 129 Ia. 465, 105 N. W. 958 (1906) ; 
Austin & N. W. Ry. Co. v. Anderson, 79 Tex. 427, 15 S. W. 484 (1891) (dis- 
. tinguishing between continuous and intermittent floodings of plaintiff’s land) ; 
Virginia Hot Springs Co. v. McCray, 106 Va. 461, 56 S. E. 216 (1907) (sewer 
system; damage continuous). 

39 Louisville H. & St. Louis Ry. Co. v. Roberts, 144 Ky. 820, 139 S. W. 
1073 (1911) ; Hargreaves v. Kimberly, 26 W. Va. 787 (1885). 
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a bar.*® So also, if the injured party, relying upon the supposed 
continuing liability, waits to sue until after the usually short 
limitation period from the beginning of the nuisance, he will be 
barred if the court determines, at the instance of the defendant, 
that the injury was permanent, or “ original ” as it is sometimes 
called.*t This last, the problem of limitations, is really the 
troublesome consideration which most often causes embarrass- 
ment to the courts. 

All of the tests referred to are too vague, and too difficult to 
apply in advance, to make them satisfactory guides to a litigant 
or a counselor, however convenient they may be as formulae to 
place before a jury. The one of these tests which is perhaps 
most definite is the third; the test of continuous physical change 
in the plaintiff’s land. It is easy enough for the layman to see 
whether his land is flooded continuously, or only intermittently. 
Even here, however, difficulties arise, as where a stream is de- 
flected by the defendant so that it continuously, by a constant 
flow, washes away the plaintiff's land, but it is, of course, en- 
croaching upon new land each day; or where a fresh-water inlet 
is cut by a canal allowing salt water from the Gulf of Mexico 
to come in during the greater part of each year, but not quite 
all of the year, with the result that the plaintiff cannot use the 
inlet for irrigation at all.*” The “continuous physical change ” 
test is also open to the objection that it would include as perma- 
nent only a very insignificant number of the sort of lasting 
wrongs which are substantially permanent. Very few nuisances, 
however solidly established, work any continuous physical 





40 Upon the principle which forbids the splitting of a cause of action, see 
Stodghill v. The C., B. & Q. R. Co., 53 Ia. 341, 5 N. W. 405 (1880); Bowers v. 
Mississippi & R. R. Boom Co., 78 Minn. 398, 81 N. W. 208 (1899); Gartner v. 
Chicago, R. I. & P. Ry. Co., 71 Neb. 444, 98 N. W. 1052 (1904); Brown v. 
Southwestern T. & T. Co., 17 Tex. Civ. App. 433, 44 S. W. 59 (1807) (judg- 
ment for nominal damages bars all future relief though only temporary damages 
claimed). 

41 McCormick v. Winters, 94 Ia. 82, 62 N. W. 655 (1895); Va. Hot Springs 
Co. v. McCray, supra, note 38. It is usually held that the statute begins to 
run on the entire cause of action upon the first physical harm to the land. 
But cf. cases in note 37, supra, holding that it runs from the time when it 
becomes obvious that damage will result. 

42 Bigham Bros. v. Port Arthur Canal & Dock Co., 59 Tex. Civ. App. 367, 
126 S. W. 324 (1910) (holding the injury permanent). 
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change in another’s land. Factory smoke, smelter dust, and 
overflows from railway embankments only very rarely come con- 
tinuously over the neighboring land. In practice, they usually 
come intermittently. 

It is thought, then, that there are fundamental objections to 
the “permanent nuisance” theory, when coupled with a rule 
of thumb definition of ‘ permanent ” and a Procrustean require- 
ment that a single action be brought. First, as we have seen, it 
presents a dilemma to the plaintiff, with unnecessarily drastic 
penalties for guessing wrong. 

A second objection is that, in requiring the plaintiff to seek 
redress as for a past wrong, it fails to give proper effect to the 
all-important legal fact of a continuing duty, 7.e., the duty con- 
tinuing after the establishment of the nuisance, to cause the 
damage to cease. If, due to the characteristics of the nuisance, 
it be likely to continue if not interfered with, this would seem to 
be no reason for the plaintiff to have to forego his usual remedy 
for illegal continuing wrongs, i.e., successive actions.** Often- 
times it would force the plaintiff to accept a jury’s guess at 
his future damage as his only remedy at law, where he would 
reasonably prefer to wait and recover his actual loss as it 
accrues. Often it would cause actions to be brought where, were 
it not for the fear of the bar of the statute of limitations, the 
landowner would be willing to wait indefinitely and find at last 
that no substantial harm worthy of litigation had been done him. 

Does it follow that the “ permanent injury ” theory should be 
cast overboard, and that the courts which, in one form or an- 
other, have adopted it, constituting the greater number of those 
which have considered the question, should return to Black- 
stone’s rule? The writer believes not, and that the true line of 
progress has been pointed out by one text-writer and at least 
one court of last resort. The suggestion is that all, or nearly 





43 The only remaining sanction to enforce the continuing duty would be 
by injunction. 

44 In Strange v. The Cleveland, C. C. & St. L. Ry. Co., 245 Ill. 246, 252, 91 
N. E. 1036, 1039 (1910), the court quoted approvingly the following excerpt 
from 4 SUTHERLAND, DaMacEs, § 1046: “ The apparent discrepancy in ‘the Ameri- 
can cases on this subject may, perhaps, be reduced by supposing that where 
the nuisance consists of a structure of a permanent nature and intended by 
the defendant to be so, or of a use or invasion of the plaintiff’s property or 





594 HARVARD LAW REVIEW 


all, of the injustices which have been incident to the “ perma- 
nent nuisance” doctrine may be avoided by recognizing the 
recovery of entire damages as a remedy which may often be 
open to the plantiff, but which is never his sole form of legal 
relief. As an alternative it may, under proper safeguards, be 
promotive of expeditious justice. As an exclusive remedy, to be 
chosen at the plaintiff’s peril, as the result of detection of 
“ permanency ” in advance of a judge’s or a jury’s finding, it is 
a pitfall. 

As an alternative form of relief, moreover, it should be con- 
ditioned by a broader test than any one of the single criteria 
of “ permanency ” found in the decisions. Is it not really a mis- 
conception to proceed as if we could ever infallibly detect per- 
manency in advance, or even to assume that any objective 
situation is in any literal sense permanent, particularly a condi- 
tion the continuance of which is in violation of positive duty? 
We should, it seems to the writer, frankly recognize that, in 
giving damages for the depreciation of the market value for sale 
of the plaintiff’s land, in anticipation that the illegal acts of, or 
condition caused by, the defendant will continue for a longer 
or shorter time, we are measuring not an actual past loss but a 
prospective loss. This anticipated loss, it is true, may never 
really come to pass. The nuisance may become an advantage 
and not a detriment, as where a factory is built in the country, 
and the countryside later becomes a factory district. The de- 
fendant, moreover, may voluntarily cease or, under compulsion 
of injunctions procured by other neighbors, be forced to cease 
maintaining the nuisance. While this possibility that the nuisance 
will disappear always exists, nevertheless the defendant, if the 





a deprivation of some benefit appurtenant to it for an indefinitely long period 
in the future, the injured party has an option to complain of it as a permanent 
injury and recover damages for the whole time, estimating its duration accord- 
ing to the defendant’s purpose in creating or continuing it, or to treat it as a 
temporary wrong, to be compensated for while it continues,—that is, until 
the act complained of becomes rightful by grant, condemnation of property or 
ceases by abatement.” See also Hockaday v. Wortham, 22 Tex. Civ. App. 410, 
54 S. W. 1094 (1900), where the court intimated that, in an action for the 
maintenance of a cattle barn as a nuisance, the plaintiff “in view of the 
expressed purpose of appellant to continue the nuisance” might have the elec- 
tion to sue either for temporary or permanent injury. 
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circumstances point to an “ indefinitely long ” *° continuance of 
the nuisance, is subjecting the plaintiff to a loss of opportunity 
to sell his land at its proper value, were it undisturbed. The 
indefiniteness of the continuance is due to the uncertainty of 
possible purchasers as to the defendant’s future conduct, which 
is under the defendant’s control. This damaging result is 
treated by men in their ordinary: affairs as a present loss.** 
The test ordinarily applied in the law of damages is not one 
of absolute certainty of future loss, but only one of relative 
probability. One who has suffered an assault resulting in a 
broken leg may recover (though the wound is still unhealed and 
the disability continues at the time of trial) for his probable 
prospective loss of time. That he may later be healed and re- 
sume work sooner than the jury, in reaching its verdict, antici- 
pated is but the defect inherent in any assessment of damages 
for prospective loss. So also, one who is discharged by his 
employer, in violation of contract, may, though the term is 
unexpired at the time of trial, recover the difference between 
what he will probably earn during the balance of the term and 
his salary according to the contract.** Why then should more 
than such a reasonable probability of an indefinite continuance 
be required for the allowance of prospective damages in cases 
of injury to land? ** Certainly the defendant ought to be allowed 

45 The quoted phrase is used in 4 SUTHERLAND, DamacEs, 4 ed., 3874. 

#6 An amusingly extreme instance of this attitude is seen in Manitoba Free 
Press Co. v. Nagy, 39 Can. Sup. Ct. 340 (1907), where damages for depreciation 
in the value of a house were awarded against one who spread the rumor that 
it was haunted by a ghost. 

47 Cutter v. Gillette, 163 Mass. 95, 39 N. E. 1oro (1895). See 3 WILLIsTON, 
Contracts, § 1362. 

48 Exactly this test of reasonable probability seems to be applied (by the 
same courts which refuse to apply it with respect to the measure of damages) 
in one situation to determine whether a cause of action exists at all. Such is 
the case of the action by a reversioner for continuing nuisance or trespass. Even 
in England the time-sanctified dictwm that the continuance of a wrong will never 
be presumed is abandoned here, and the reversioner is not told that he is unable 
to show damages, as law cannot assume that the wrong will continue until his 
estate shall fall into possession.. The courts let the matter turn upon the “ per- 
manency,” that is, the reasonable probability of continuance of the wrongful 
conduct of the defendant. Kidgill v. Moor, 9 C. B. 364 (1850) (damages given 
reversioner for obstruction of tenant’s use of way, by defendant’s locking gate) ; 


Bell v. Midland Ry. Co., 10 C. B. N. S. 287 (1861) (defendant obstructed tenant’s 
use of way by keeping railway cars continuously on siding; damages allowed to 
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to show that in the particular case protracted future damage is 
not probable, ¢.g., that he has at the time of trial a definite 
intention to terminate the nuisance within a reasonable time.** 
But, if he cannot make such proof, can there be any great in- 
justice, in the usual course of things, in allowing as damages the 
lessening of the value of the plaintiff's premises? Upon this 
issue, of the existence of a definite intent to terminate the 
nuisance in a reasonable time, all of those circumstances, which 
the courts have seized upon as all-sufficient indicia of perma- 
nency, would be relegated to their proper function as evidence 
pro and con as to probability of continuance. The defendant is, 
of course, less likely to intend the early abandonment of a costly 
and substantial structure than of a flimsy and inexpensive one. 
So also, if the factory or smelter can only be operated in a way 
which will necessarily cause damage, and abandonment is the 
only alternative to continuing the nuisance, this has a direct 
bearing on the defendant’s probable intent. So also, the factor 
of expense of abating as compared to compensating the plaintiff. 
On the other hand, if the defendant can show that he has in good 
faith contracted with third parties to remove the nuisance, this 
would be strong, perhaps conclusive °° evidence of an intention 
to remove. Likewise; evidence as to whether the damage to the 
plaintiff’s land is continuous or intermittent, and, if intermittent, 
whether it has occurred regularly, bears upon the probability 
that the damage will continue indefinitely. 

Under this view, the normal course of litigation for continued 
wrongs to land would be for the plaintiff to bring successive 





reversioner) ; Meux’s Brewery Co. v. City of London, Elec. Lighting Co., [1895] 
1 Ch. 287, 317 (semble); Lund v. City of New Bedford, 121 Mass. 286 (1876) 
(permanent conduits erected by defendant to take water from river so as to 
interfere with mill privilege; reversioner allowed to recover); Simpson v. Savage, 
1 C. B. N. S. 345 (1856) (forge and workshops operated so as to be nuisance; 
held temporary and recovery denied reversioner). The authorities are collected 
in Crerk & LinpsELL, Torts, 7 ed., 410, 411; 2 Gray, Cases ON PROPERTY, 2 ed., 
255 


49 Hughes v7. General Elec. Light & Power Co., 107 Ky. 485, 34 S. W. 723 
(1900) (defendant allowed to show that it intended to move plant in the spring 
following trial) ; Umscheid v. San Antonio, 69 S. W. 496 (Tex. Civ. App., 1902) 
(city allowed to prove it had entered into contract to alter its sewage system) ; 
Paris v. Jenkins, 57 Tex. Civ. App. 383, 122 S. W. 411 (1909); Hardin v. Olympic 
Portland Cement Co., 89 Wash. 320, 154 Pac. 450 (1916). 

50 Umscheid v. San Antonio, supra, note 49. 
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actions for the damage as it actually accrues. If, however, the 
plaintiff should desire to end the controversy and obtain ultimate 
compensation in one action, he should have the option or power 
to do so, subject to two requirements: (1) that he, in effect, 
tender to the defendant an easement to continue the damaging 
condition by seeking compensation upon the basis of the in- 
definite continuance of the nuisance; and (2) that he prove a 
reasonable probability of its indefinite continuance. 

If the plaintiff elects to exercise this power, his complaint will 
set forth the defendant’s acts constituting the maintenance of 
the nuisance and the damage actually accrued, and also will 
allege that the past condition or acts will continue in the future. 
His claim should be (1) for past damage, and (2) for prospective 
damage, i.e., depreciation. 

The defendant, in turn, if this result be accepted, may, if he 
choose, admit his intention to continue the nuisance, and thereby 
consent to the assessment of prospective, as well as past damages. 
If judgment is rendered for the plaintiff in this state of the 
pleadings, it seems clear that neither party can, on appeal or 
otherwise, thereafter complain, and that the judgment should 
confer upon the defendant the legal privilege of continuing the 
damaging acts or condition. It is equivalent to a settlement 
and should be effective, even in those jurisdictions where the 
assessment of prospective damages for a nuisance is never 
permitted in invitum.™ 

If the defendant does not assent to such a disposition, he may, 
if he can, abate the nuisance before trial. This, of course, will 
prevent the recovery of any but the damages accrued.” Such 
prompt action may be impossible, but the defendant may still 
desire, if the condition be held a nuisance, to discontinue it 
after trial. He would then deny the intent to continue the 
nuisance and the probability of future damage. If the finding 
on this issue is in his favor, damages should be assessed only 
to the date of the writ.°* There should be no difficulty in fram- 


51 Vanderslice v. Irondale Elec. L. H. & P. Co., 232 Pa. St. 435, 81 Atl. 445 
(1911); Harmon v. Louisville N. O. & T. R. Co., 87 Tenn. 614, 11 S. W. 703 
(1889). 

52 Foote v. Burlington Water Co., 94 Ia. 200, 62 N. W. 648 (1895). 

583 Or of the trial, in those jurisdictions where damages are assessed as of that 
time. See note 14, supra. 
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ing the pleadings on the part of the plaintiff so as to reach this 
result, the prayer being for past and prospective damages if 
the condition be found to be “ permanent,” but for past damages 
only if it be found to be transitory. There is no inconsistency 
in the positions of the pleader,—only a possible failure to 
maintain by proof one of the allegations of damage. If, despite 
the jury’s finding that he intends to do so, the defendant after 
trial fails to abate the nuisance, it will still be open to the 
plaintiff to sue again for later accrued damage, and again to 
allege, if he so desires, and to prove, if he can, that the damage 
will be indefinitely continuing. 

It will be perceived that the suggested solution confers upon 
the plaintiff, normally and primarily, successive rights of action 
for damages as the damage occurs. As to any particular item 
of accrued damage, the statute of limitation will begin to run 
when the damage occurs. But there is also conferred upon the 
plaintiff the power to exchange his prospect of future actions 
for a recovery once for all for expected damage. The exercise 
of the power imports a distinct election by the plaintiff to confer 
a privilege upon the defendant to do acts in the future which 
otherwise would be actionable, and which could be prevented by 
injunction. If such power is not exercised within the limitation 
period from the time when the “ permanence ” of the condition 
or acts became manifest, and the power accrues, it seems ap- 
parent that this should not cut off the right to sue thereafter for 
current damage as it accrues. Such damage is still unlawful 
and actionable. In other fields of the law the rule obtains that 
where the plaintiff has alternative remedies, accruing at different 
times, if one be barred, the other may still survive.™ 

Applying this to the case of “ permanent ” nuisance, and as- 
suming that the period of limitations for an action for damage 
to land is four years and that the offending structure was erected 
and damage therefrom began in 1900, here even if we concede 

54 For example, it is held that if the bailee converts the chattel, the bailor, 
though the action of trover be barred, may make demand, and has the statutory 
period after refusal to sue in detinue. Wilkinson v. Verity, L. R. 6 C. P. 206 
(1871). See also Mo. Savings & Loan Co. v. Rice, 84 Fed. 131 (8th Circ., 1897) 
(election to sue as for fraud, or for breach of contract); St. Louis, I. M. & S. R. 


Co. v. Sweet, 63 Ark. 563, 40 S. W. 463 (1897) (election between tort and contract 
in suit by passenger for personal injury). See 3 Wrixiston, Contracts, § 2031. 
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that in 1904 the plaintiff would be barred from recovering entire 
or prospective damages, yet since that form of relief was 
optional, his right to recover after 1904 for all such past damage 
as has happened within four years before the action would be 
unimpaired. 

Thus disappears one of the principal objections to the allow- 
ance of prospective damages, that is, the danger of loss of all 
his rights by the unwary plaintiff before the end of the pre- 
scriptive period. The optional character of the relief likewise 
disposes of the objection to forcing upon an unwilling injured 
party a jury’s estimate of future damages. 

But the present writer would go even further, and believes 
that upon principle, if the “elective” theory be adopted, the 
power of recovering prospective damages and thus bringing all 
the possibility of further litigation to a close should never be 
cut off by lapse of time (short of the prescriptive period) so 
long as the continuing nuisance itself persists. Assume again a 
smelter erected in 1900 and emitting destructive gases imme- 
diately and continuously thereafter, and a four year limitation 
period. The plaintiff in 1905 contemplates an action for entire 
damages. It is clear that as regards past damage, such as loss 
of rental value, trees destroyed, and the like, he can recover 
only for those losses which happened in rgor and after. But 
why should the fact that he has had, for the statutory period, 
an option which he has not seen fit to exercise, and which he 
could only exercise by surrendering his right to complain in the 
future, prevent him from now exercising that option? * Cer- 





55 Other instances where an option or power to sue at the election of the 
holder, where such an election would work a change in the legal situation and the 
sacrifice of other alternative rights of the holder, will occur to the reader. So in 
those jurisdictions where the doctrine of anticipatory breach of contract is 
accepted, repudiation by the obligor before time for performance gives the obligee 
the election to treat the repudiation as a breach and bring an action therefor, 
or to rely upon performance of the contract, and a failure to elect to sue within 
the statutory time will not bar an action for a later actual breach of the con- 
tract. Ga Nun v. Palmer, 202 N. Y. 483, 96 N. E. 99 (1011). It is likewise 
held in some jurisdictions that where the contract is for continuing performance, 
an actual breach may be of such character as to give the obligee an election 
to treat the contract as at an end and sue for entire damages, or to treat it as 
continuing, and that a failure for the statutory period to exercise the former 
alternative does not prevent a subsequent suit on the contract. Ross v. Tabor, 
53 Cal. App. 605, 200 Pac. 971 (1921); Heery v. Reed, 80 Kan. 380, 102 Pac. 
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tainly its exercise would be in accord with one policy underlying 
limitation statutes, the attainment of finis litium. What is the 
foundation of the claim in 1905 for prospective damage? 
Clearly it is not the original breach of duty in beginning the 
operation of the factory and sending out fumes in 1900, for 
that is not the cause of the present depression of the selling 
value of the plaintiff's land. If, after the original operation of 
the factory, its use had been abandoned, the present probability 
of future damage would not exist. If it had been abandoned 
and then had been resumed the day before action was brought, 
could it be claimed that the action for prospective damage was 
barred? If the duty continues, why cannot the act or omission 
constituting the /ast breach of duty be assigned in the declara- 
tion, more logically than the first? To hold otherwise is to hold 
that the first breach of the duty extinguishes it and converts it 
into a mere liability for damages. This, of course, is not the 
law. The duty continues and may be enforced by injunction.” 

Moreover, since the breach is the present continuance by the 
defendant of his harmful conduct, the damages recovered should 
be measured by the latest rather than by the earliest effects of 
such conduct. Those courts which have treated the action for 
entire damages as the exclusive remedy, upon the basis of com- 
pleted wrong, have given the only measure of damage consistent 
with their theory, that is, the difference in the market value of 
the plaintiff’s land immediately before and immediately after the 
original creation of the damaging condition.” Consequently, 
under this view, a change in the character of the neighborhood, 
rendering the nuisance either more or less detrimental to the 
market value of the plaintiff’s property, would not be taken into 





846 (1909). Comparable also is the doctrine that in case of acts by a tenant 
giving the remainderman an election to declare a forfeiture and to enter, his 
failure to exercise that right for the limitation period and an adverse claim for 
that period by the possessor will not operate to bar the right of entry and 
action of the remainderman at the end of the term. Mixter v. Woodcock, 154 
Mass. 535, 28 N. E. 907 (1891). See 2 Trrrany, REAL Property, 2 ed., 2013. 

56 It is analogous to the situation of the landowner in possession whose right 
to sue to remove a cloud is never barred as long as the cloud exists. Texas Co. 
v. Davis, 254 S. W. 304 (Tex., 1923); Sage v. Winona & S. P. R. Co., 58 Fed. 
297 (8th Circ., 1893). 

57 Meridian v. Higgins, 81 Miss. 376, 33 So. 1 (1902) ; Board of Park Comm’rs 
v. Donahue, 140 Ky. 502, 131 S. W. 285 (1910). 
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account. The damage is regarded as crystallized as of the date 
of the wrong. If, on the other hand, prospéctive damages are 
held to be elective and alternative, a much nearer approach to 
exact justice upon this score can be attained. Such damages 
would be assessed for the present depression in value, or the 
difference between what the plaintiff’s property would now be 
worth, without the nuisance, and its value under the present 
damaging conditions.” 

Furthermore, in the case of a conveyance of the damaged 
premises after the establishment of the “ permanent ” nuisance, 
the inconvenience of separating the rights of action for prospec- 
tive damage from the ownership of the soil is avoided under the 
elective theory. The grantor’s right to sue to the date of con- 
veyance would remain in him, but he would be divested, as he 
should be, of the power to recover prospective damage and 
thereby to license the continuance of the nuisance. That power 
would pass to the grantee as a consequence of the duty now owed 
to him, and of the continued breach of that duty after his 
purchase. 


Charles T. McCormick. 


UNIVERSITY OF TEXAS. 





58 In Sherman Gas & Electric Co. v. Belden, 103 Tex. 59, 64, 123 S. W. 110, 
121 (1909), the trial court charged the jury that the plaintiff’s damage should 
be assessed at the difference in the value of his property just before and just 
after the construction and operation of the defendant’s light plant. The Supreme 
Court held that this was erroneous and that the jury should have been instructed 
“to find the market value of plaintiff's property at the date of the trial, and 
what would be the market value at that time if the operation of the plant should 
permanently cease and to deduct the present market value from the value it 
would have if the nuisance should be discontinued; the remainder would cor- 
rectly represent the diminution in value caused by the nuisance for which 
defendant would be liable.” 
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REASONABLE USE OF PERCOLATING WATERS IN THE WEsT. — “ By 
the law of nature, these things are common to mankind — the air, run- 
ning water, the sea and consequently the shores of the sea.”! This 
Roman-law conception of running waters as communal property has 
persisted without challenge * through the mazes of medieval pedantry * 
and has become embodied in the common law.* Accordingly, it is 
well settled that only the usufruct and not the corpus of water in 
watercourses is susceptible of private ownership. At common law, the 
exercise of these usufructuary rights must not encroach upon the simi- 
lar rights of others whose lands touch the stream. Such is the riparian 
system.> This has been replaced in certain western states by the 





1 Just. Dic., lib. 1, tit. 8. This passage has been substantially duplicated by 
the leading commentators on the civil law. See Grotius, De Jure Beiii Ac 
Pacis, lib. 2, c. 2, § 12; 4 PuFFeNDorFF, De Jure Naturak ET GENTIUM, €. 5, § 2; 
PotuteR, Droir De Propriété, § 21 (Dupin’s ed., 122, 123); VATTEL, Droir Des 
GENS, c. 20, § 234; ParpEessus, TrairE Des ServirupEs, § 76. 

2 There is an early allusion to absolute property in land “ cum aqua coéperta. 
See Y. B. 12 Hen. VII, fol. 4. This seems to be the solitary known departure 
from the doctrine that the corpus of running water is the property of no one. 
The case has been regarded as a misapplication of the maxim, cujus est solum, 
ejus est usque ad inferos. See CaLiis, SEWERS, 1 ed., 55, 56. 

8 See 2 Bractron, De Lecrsus, fol. 7, pl. 5; 2 Britton, c. 2, § 1. 

4 See 2 Brack. Comm. 395. The American law was settled in accord with 
precedent in a Pennsylvania case. Mayor v. Comm’rs, 7 Barr. (Pa.) 348 (1847). 
This has been followed invariably. 

5 Although the principle that the water of surface streams as a substance is 
not property until taken into possession is a very ancient one, the question of 
who has the right to take it into possession and to what extent he may exercise 


” 





statutory appropriation system,® which gives unequal and exclusive 
rights, founded on priority of taking, irrespective of contiguity to the 
stream. Neither system was concerned with percolating water until 
quite recently; for, in the leading case of Acton v. Blundell,’ it was 
held that the corpus of such water passed with the title to the land. 
Later, when the movements of subterranean waters were better under- 
stood, the rule of Acton v. Blundell became discredited and was sup- 
planted in several eastern states® by the “ American doctrine” ® of 
reasonable use, which recognizes no property in percolating waters 
other than approximately equal rights of usufruct. This doctrine ap- 
peared in the West in a California decision ’° and was assimilated by 
the California courts with the common-law theory of riparian rights," 
which prevails in that state with respect to all private lands? But 
the American law of reasonable use of percolating waters has passed 
into other states where the appropriation or priority system obtains 
as to surface streams.‘ Utah, for example, is an appropriation state, 





that right were not settled before the nineteenth century. Previously the English 
law had passed through several stages. At first, water rights were founded upon 
immemorial custom alone and the plaintiff was obliged to allege that the water 
“currere solebat” to his land. See Shury v. Piggott, Palm. 444 (1625). Later, 
priority of user was enforced. See 2 Brack. Comm. 403. Meanwhile, the Code 
Napoléon was adopted in France in 1804 and limited water rights to bordering 
landowners. This led to the promulgation of the law of riparian rights in the 
United States. Tyler v. Wilkinson, 4 Mason, 397 (1st Circ., 1827). Soon 
afterwards the English law was settled in accord with these principles. Mason v. 
Hill, 5 Barn. & Ad. 1 (1833). See Samuel C. Wiel, “ Waters: American Law 
and French Authority,” 33 Harv. L. Rev. 133. 

6 See 1 Wiet, Water Ricuts, §$§ 1007-1015. 

7 12 M. & W. 324 (1843). The decision was later approved by the House 
of Lords. Chasemore v. Richards, 7 H. L. Cas. 349 (1859). 

8 Bassett v. Salisbury Mfg. Co., 43 N. H. 569 (1862); Smith v. Brooklyn, 
160 N. Y. 357, 54 N. E. 787 (1899); Meeker v. East Orange, 77 N. J. L. 623, 

Atl. 1909). 

* 9 in Pacha the common law remains substantially unaltered. English v. 
Metropolitan Water Board, [1907] 1 K. B. 588. 

10 Katz v. Walkinshaw, 141 Cal. 116, 70 Pac. 663, 74 Pac. 766 (1903). Since 
percolating water is no longer the absolute property of the landowner, a statute 
which prohibits waste from artesian wells is not a deprivation of property 
without due process. Ex parte Elam, 6 Cal. App. 233, 91 Pac. 811 (1907). 
Contra, Huber v. Merkel, 117 Wis. 355, 94 N. W. 354 (1903). See 2 Kinney, 
IRRIGATION, 2 ed., § 1172. ; ir 

11 Hudson v. Dailey, 156 Cal. 617, 105 Pac. 748 (1909); Miller v. Bay Cities 
Water Co., 157 Cal. 256, 107 Pac. 115 (1910). . 

12 With respect to California’s public lands, the miners’ self-made law of 
appropriation was perpetuated. See 14 Star. aT L. 253, 1918 U. S. Comp. Srar., 
$§ 4647, 4648. Lux v. Haggin, 69 Cal. 255, 344, 10 Pac. 674, 724 (1866). See 
1 Wret, Water Ricuts, 3 ed., §116. The riparian and appropriation systems 
thus exist side by side, but the former is markedly in the ascendant because 
all the more valuable agricultural land in California is now privately owned. 
This hybrid “ California doctrine ” is followed in Kansas, Montana, North Dakota, 
Oklahoma, South Dakota, Washington, and, partially, in Nebraska, Oregon, and 
Texas. beh 

18 In the following states all surface streams come within the appropriation 
or “Colorado doctrine”: Arizona, Colorado, Idaho, New Mexico, Nevada, Utah, 
and Wyoming. In these jurisdictions the law of underground waters is in great 
confusion. The courts of Colorado and New Mexico have postponed the choice 
of doctrines. See Smith v. Colorado, etc. Co., 34 Colo. 485, 487, 82 Pac. 940, 
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which, after long vacillation,’* swung over to the doctrine of reason- 
able use of subterranean waters.’® 

In the recent case of Glover v. Utah Oil Refining Co.,'® the Supreme 
Court of Utah was confronted with the problem of deciding whether the 
analogy of riparian rights should be applied to the diversion of per- 
colating waters beyond the overlying lands. The litigation *’ involved 
arid lands which were irrigated by underground waters raised from 
an artesian basin.’® An oil company purchased a small lot in the 
district where the basin lay and sunk wells whose operation seriously 
diminished the water supply of other lot owners. The water so taken 
was to be conducted to a refinery outside the district. An injunction 
was granted on the sole ground that there had been an unreasonable 
use ?® of water within the district. The oil company then bought the 
water rights of a hundred lot owners and set about the completion of 
its original project. One landowner, who had not sold out, sued for 
an injunction. She contended that the artesian water should be al- 
lotted, to the extent of their necessities, to those lot owners who put 
it to a beneficial use on their lands overlying the basin, in proportion 
to the surface area owned by each, and to the exclusion of others who 
did not use the water within the district. Relief was denied.”° As the 
Utah courts had recently adopted the rule of reasonable use, they 
could no longer base their decisions on the idea that a landowner 
owns all the water under his land.?* The question now was whether 
the use contemplated by the oil company was unreasonable. 

If one artesian landowner wishes to conduct subterranean water to 
alien lands, it is only fair that those who use the water on the land 
under which it flows should be allowed to satisfy their needs before the 





941 (1905) ; Vanderwork v. Hughes, 15 N. M. 439, 446, 110 Pac. 567, 569 (1910). 
Idaho allows appropriation of percolating waters by statute. Bower v. Moorman, 
27 Ida. 162, 147 Pac. 496 (1915). See Lequime v. Chambers, 15 Ida. 405, 
415, 98 Pac. 415, 418 (1908). See Lone, IRRIGATION, 2 ed., § 93. 

14 The earlier cases uniformly approve the cujus est solum doctrine. Cres- 
cent Min. Co. v. Silver King Min. Co., 17 Ut. 444, 54 Pac. 244 (1898); Willow 
Creek Irr. Co. v. Michaelson, 21 Ut. 248, 60 Pac. 943 (1900); Herriman Irr. 
Co. v. Keel, 25 Ut. 96, 69 Pac. 719 (1902). This was subsequently viewed with 
considerable doubt. See Rasmussen v. Moroni Irr. Co., 56 Ut. 140, 189 Pac. 
572 (1920). The latter case has been regarded as marking the transition to 
the doctrine of reasonable use. See Midway Irr. Co. v. Snake Creek Min. Co., 
271 Fed. 157, 164, 165 (8th Circ., 1921), aff'd in 43 Sup. Ct. Rep. 215 (1923). 

15 Horne v. Utah Oil Refining Co., 59 Ut. 279, 202 Pac. 815 (1921). 

16 218 Pac. 955 (Ut., 1923). For the complete facts of this case, see RECENT 
CasES, infra, p. 636. 

17 Horne v. Utah Oil Refining Co., supra. 

18 That artesian belts and underground lakes are to be treated as percolating 
water and not as surface lakes is a matter now well settled. See Katz v. 
Walkinshaw, 141 Cal. 116, 130, 74 Pac. 766, 770 (1903). See 2 Wier, WATER 
Ricuts, 3 ed., § 1086. 

19 The court uses the terms “reasonable use” and “correlative rights” 
interchangeably. It has been said that the American rule of reasonable use 
is only a modification of the English law, while the rule of correlative rights 
is a definite departure. See 2 Kinney, IrricaTion, 2 ed., § 1192. The dis- 
tinction seems to be without foundation in the authorities. 

20 Thurman, J., wrote the opinions both in this case and in Horne v. 
Utah Oil Refining Co., supra. 

21 Crescent Min. Co. v. Silver King Min. Co., 17 Ut. 444, 54 Pac. 244 (1808). 
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diversion is made. Quite apart from precedent, this appears to assure 
to all parties a “ reasonable use” of the water. The riparian law af- 
fords the same protection in the parallel situation of non-riparian 
diversions.?? If the theories underlying the riparian system had been 
applied in the Glover case, the plaintiff would have received the pro- 
tection she sought.?* But the actual decision seems open to the ob- 
jections made to that feature of the appropriation system which per- 
mits one entitled to water to use it anywhere provided the use be 
beneficial. That doctrine operates harshly enough when applied to 
surface streams, and its harshness becomes accentuated when ex- 
tended ** to percolating waters, whose basin may be drained and ex- 
hausted for years.*° The riparian system, which brought the American 
law of percolating waters into being,?® immediately suggests itself as - 
the needed’ just and workable body of law. Apparently the only 
objection to the application of the rule suggested is the seeming repug- 
nancy of the use of the word “riparian” in courts which are com- 
mitted to the appropriation system for control of surface streams.?? 





22 Non-riparian diversions which cause injury to other riparian proprietors 
are prohibited. Modoc Land, etc. Co. v. Booth, 102 Cal. 151, 36 Pac. 431 
(1894); Vernon Irr. Co. v. Los Angeles, 106 Cal. 237, 39 Pac. 762 (1895). 
By “injury” is meant the diversion of water needed by adjoining landowners, 
even though in excess of their proportional shares. Only the unneeded surplus 
may be diverted. See Modoc Land, etc. Co. v. Booth, supra. The California 
courts go to the extreme in sanctioning non-injurious diversions. At common 
law, such diversions were wrongful per se, irrespective of whether adjoining 
riparian proprietors were damaged. Strict adherence to principle requires that 
any other rule must be treated as a modification of the common law. See 1 
Wier, Water Ricuts, 3 ed., §§ 827-832. This fact has finally secured recogni- 
tion in California. See San Joaquin, etc. Co. v. Fresno Co., 158 Cal. 626, 
112 Pac. 182 (1910). In a majority of jurisdictions, the common-law rule is 
still upheld. It has never been doubted in England. Stollmeyer v. Trinidad 
Lake Petroleum Co., [1918] A. C. 485. The Roman law was to the same 
effect. See Ware, RoMAN WatTER Law, § 257. In the law of percolating water, 
however, where the question arises de novo, it is well settled that substantial 
injury must be shown. 

23 This result would undoubtedly be reached in California where the 
riparian rationale is applied to surface and subterranean waters alike. Burr v. 
Maclay Rancho Water Co., 154 Cal. 428, 98 Pac. 260 (1908). See Lone, 
IRRIGATION, 2 ed., § 46. 

24 Such an extension should be made only by the legislature, for the appro- 
priation law, except in the days of its rude beginnings, has always been wholly 
statutory. There is no mention of percolating waters in the Utah statute. It 
is true that the earliest Utah decision involving percolating waters held that 
they might be appropriated on public lands. Sullivan v. No. Spy Min. Co., 
tr Ut. 438, 40 Pac. 709 (1895). But the holding is undermined by a dictum 
that a subsequent locator may sink wells and dry up those of the first 
appropriator. 

25 Artesian basins, which are fed by slow seepage through porous strata, 
cannot, like surface streams, be replenished annually. A prior appropriator who 
abandoned his rights after exhausting the supply would leave nothing for sub- 
sequent appropriators. See 2 KinNey, IRRIGATION, 2 ed., §§ 1171, 1174. 

26 New Hampshire, New York, and California, which first adopted the 
“American rule” with respect to underground waters, are states following the 
riparian system. 

27 See Salt Lake City v. Salt Lake, etc. Co., 25 Ut. 456, 464, 71 Pac. 1069, 
1072 (1903). In the characteristically extravagant language employed by the 
champions of both water systems, Bartch, J., said of riparian rights: “It 
was ascertained that either that doctrine must be modified or this country 
must remain a barren waste.” 
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Surely such a verbal situation should not affect the substantive result; 
if it is thought a serious obstacle, the riparian rationale may be dis- 
guised, as some courts have disguised it, under the “ doctrine of 
reasonable use.” 





THE ALARMING PosITION ABROAD OF RUSSIAN CORPORATIONS OF 
THE OLD REGIME. — On April 20, 1921, the English Foreign Office in- 
formed the Court of Appeal that His Majesty’s Government recog- 
nized the Soviet régime as the government of Russia de facto. This, 
in the opinion of the Court, established conclusively the validity of 
the decrees of that government from its inception.t Two recent pro- 
- nouncements of the same court indicate that this conclusion may be 
fraught with disturbing consequences for the commercial world.? In 
the first case a Russian bank, incorporated under the laws of Tsarist 
Russia, maintained a branch doing business in London as a foreign 
corporation under the direction of a resident manager. When communi- 
cation was interrupted in 1917, the London branch continued to do 
business, operating as a substantially independent concern. In 1921, 
the manager of the London branch, by virtue of a power of attorney 
from the parent bank, executed before 1914, brought suit in the name 
of the parent bank to recover certain bonds which were in the pos- 
session of a domestic banking corporation. Meanwhile the Soviet 
Government had entered upon a course of revolutionary legislation 
with the professed object of lifting the yoke of capital from the necks 
of the workers and abolishing banks.* Bankes and Scrutton, L. JJ., 
were of the opinion that the effect of this legislation had been to dissolve 


the parent corporation, that it had been dead for four years, and that 
consequently no suit could be brought in its name. Atkin, L. J., dis- 
sented.* 

The second case involved another branch of a parent Russian bank, 
located in Paris, doing business there as a foreign person, registered 
but not incorporated under the laws of France. This branch brought 





1 Luther v. Sagor & Co., [1921] 3 K. B. 532. See also Oetjen v. Central 
Leather Co., 246 U. S. 297 (1918). The extent to which retroactive effect should 
be given to these decrees is considered later. 

2 Russian Commercial & Industrial Bank v. Comptoir d’Escompte de Mul- 
house, [1923] 2 K. B. 630; Banque Internationale de Commerce de Petrograd v. 
Goukassow, [1923] 2 K. B. 682. 

3 The documents in this case are too lengthy to be set forth. See [1923] 
2 K. B. 674; 129 L. T. R. 707-711. The language has been paraphrased, but 
it is believed that its spirit has been retained. 

4 Atkin, L. J., was of the opinion that the Soviet Government had taken 
over the stock and the direction of the various banking corporations but had 
continued to operate them through the medium of the existing corporate organ- 
ization. The organization, as he saw it, might be compared to the Emergency 
Fleet Corporation. See 36 Harv. L. Rev. 218. He concluded that the corpora- 
tion had not been dissolved and consequently could maintain this suit. But 
this, in the view of his brethren, is not in accord with the facts. The true 
interpretation of the Soviet legislation must of course turn on the testimony of 
Russian lawyers. The views of the majority based on such testimony are 
adopted in this Nore. : 

5 This, while not the language of the civil law, is believed to describe the 
situation fairly accurately. It is so described in the report of the case. 





NOTES 607 


suit in England to recover on a debt incurred by the defendant before 
1914. The French Government does not recognize the Soviet Gov- 
ernment nor the validity of its legislation. Consequently, the parent 
bank is still in existence as far as French law is concerned. The Eng- 
lish court held that notwithstanding that fact, in its eyes this corpo- 
ration was defunct and could not maintain a suit. 

Since the legislative activity of the Soviet Government shows no 
sign of limiting itself to the banking business, these cases present a 
very important problem: namely, in what light are English and Amer- 
ican courts to view the transactions of the existing and functioning 
branches of Russian corporations which had been dissolved at home? 
Limited to their exact facts, the results achieved in these cases need 
not greatly disturb us. Granting the dissolution of the parent banks, 
suits brought in their names may have been misconceived.® But the 
court enunciated certain general propositions which seem likely to 
be mischievous in their consequences. They seemed to reason 
that the dissolution of the parent banks had simultaneously put an 
end to the legal existence of the branches, that consequently the posi- 
tion of the English branches since 1918 had been that of illegal com- 
panies, and that all the transactions into which they had entered were 
void, their debts uncollectible, and their contracts unenforceable. 
Furthermore, they apparently felt that all other branches, wherever 
found, whose corporate existence had been derived from Russian au- 
thority, were equally incapable of appearing in an English court. The 
commercial demoralization that must inevitably follow is shocking to 
contemplate. 

Let us listen to the logic of the facts. For many years certain 
organizations have been doing business throughout the world, not as 
agents for a Russian principal, but as business units. They have not 
so much represented a Russian corporation as they have been inte- 
gral parts of one.” Since communication with Russia was interrupted, 
and to a considerable extent before that time, these organizations 
have continued to operate, virtually independent of control from Rus- 
sia. They have entered into transactions, incurred liabilities, and ac- 
quired rights, sharing largely in the commerce of the communities of 
which they have been a part. Until recently they have both sued and 
been sued, nor would they have been heard to say that they had been 
dissolved. They are now informed that the authority under which 





6 In the case of the English branch, the suit was based on a power of 
attorney from the parent corporation, which might well be held to have been 
revoked by change of circumstances. Bankes, L. J., based his decision partly on 
this ground. In the case of the French bank, a different result would be reached 
if how doctrine of de facto corporations had been applied. As to which, see 
infra, 

7 There is some language in the opinions indicating the contrary impression. 
But this seems the result of confusing the position of the resident manager, 
who is of course an agent, and the corporation itself, which is as much “in” 
London as “ in” Petrograd. 

8 Luther v. Sagor & Co., [1921] 1 K. B. 456. Cf. Taylor v. Barclay, 2 
Sim. 213 (1828). The revolution itself did not dissolve the corporations. See 
16 Harv. L. Rev. 459. The question is one of conflict of laws as to what the 
Russian law is. English and American courts feel themselves bound to decide 
this question upon the advice of the Executive, not by independent investigation. 
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they have been acting has been for some time revoked. The courts are 
called upon to unravel this situation with due regard for the rights 
of all parties concerned, including the Soviet Government. This is a 
practical problem, not to be solved by metaphysics. The courts are 
called upon to do the sort of creative work which has given us our 
law merchant. Unless our law has totally lost its capacity to meet 
new situations, some equitable solution must be worked out. 

Let us first consider the case of the local branches. In approaching 
the question from a legal point of view, we must first determine the 
effect of the Soviet legislation, —a question of Russian law, to be 
determined not by what the Government professed to do, but by 
what it did. The dissolution of the parent corporation may have been 
accomplished by two methods. Speaking in terms of our law, the 
state may have appointed a receiver for the purpose of paying the 
debts of the corporations, winding up their business, and dissolving 
them; ® or the state may have taken over both the stock and assets 
of the corporations and continued to carry on the business of banking 
through administrative machinery of its own.1° These two methods 
involve very different legal consequences. 

If the Soviet Government has constituted itself receiver for the 
purpose of paying the banks’ debts and winding up their business, 
then, in the ordinary case, our courts consider that such a receiver 
stands as a statutory universal successor to the rights and liabilities 
of the corporations, and as regards personalty, its title will be 
given recognition.’ If, on the other hand, the Government has 
taken over the business by eminent domain and is continuing to carry 
it on as a state function, no extra-territorial effect will be given to 


this action.1* The property of the dissolved corporation lying within 
a foreign state must be disposed of. The real property goes to the 
stockholders ‘or escheats.1* The personal property may go to the 
state, as bona vacantia, or else to the stockholders as equitable owners.** 





For an instance of suit brought against such a bank, see Dresdner Bank v. Russo- 
Asiatic Bank, [1923] 1 Ch. 209. 

® This procedure is not unknown to our law. See Relfe v. Rundle, 103 U. S. 
222 (1880). 

10 This is the procedure usually known as nationalization. The operation of 
the railroads of the United States during the war was of this character, except 
that the corporations were not dissolved. See Henry Hull, “Some Legal Aspects 
of Federal Control of Railways,” 31 Harv. L. Rev. 860. This is what the Soviet 
Government appears to have done. 

11 Relfe v. Rundle, 103 U. S. 222 (1880). See BEALE, FOREIGN CORPORATIONS, 
§ 799. Consequently, the creditors would have to look to the grace of the 
Soviet Government for satisfaction. See Martyne v. American Union Fire Ins. 
Co., 216 N. Y. 183, 110 N. E. 502 (1915). See 29 Harv. L. Rev. 778. 

12 See In re Barnett’s Trusts, [1902] 1 Ch. 847; Harvey v. Richards, 1 Mason, 
381 (D. Mass., 1818). Cf. Baglin v. Cusenier, 156 Fed. 1016 (S. D. N. Y., 1907); 
Lecouturier v. Rey, [1910] A. C. 262. 

18 See 2 Gray, Rue Acainst Perpetuiriss, 3 ed., §§ 44-51a. See also Samuel 
Williston, “ History of the Law of Business Corporations before 1800,” 2 Harv. 
z Rev. 163. See also 3 Harv. L. Rev. 135; 15 Harv. L. Rev. 743; 25 Harv. L. 

EV. 189. 

14 See MoraweEtz, Private CorporaTIons, 2 ed., § 1031 et seg. See also 12 
— L. REv. 558; 19 Harv. L. Rev. 610; 29 Harv. L. Rev. 780; 35 Harv. L. 

Vv. 85. 
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The first major legal difficulty here presents itself. If, as in the ordi- 
nary case of the dissolution of a foreign corporation, the usual inci- 
dents of these doctrines are applied, the results will be as follows: 
courts will say that all claims against the corporation were abated by 
the dissolution, and that creditors before that time must look for satis- 
faction to the grace of the Soviet Government, to the Crown by peti- 
tion of right, or to the stockholders by proceedings in equity, as the 
case may be. All dealings since the date of dissolution will be con- 
sidered as unauthorized dealings with the property of others, and the 
creditors will be left to their remedies against the local directors, or 
the stockholders if they participated.’® This is the law as applied in the 
ordinary case, enveloped in a cloud of dicta to the effect that it must 
be applied in all cases of the dissolution of a foreign corporation.%* 
How are we to escape the necessity of holding that all transactions 
since the date of dissolution have been unlawful dealings with the 
property of others? The answer must lie in frank recognition that the 
law, as hitherto developed, has contemplated a situation radically dif- 
ferent from the one before us and has, therefore, no application. The 
courts may properly refuse to apply it to the transactions which took 
place from dissolution of the parent corporation up to the time of 
recognition. While, as a matter of international courtesy, they will 
recognize retroactively the validity of transactions which have been 
carried out in Russia under the Soviet law, it does not follow that they 
must view transactions which were governed by the law of England 
or the United States in the same manner. Neither logic nor interna- 
tional comity requires such manifest inequity.17 But the proceedings 
from the date of recognition until the fact of dissolution came to light 
are more difficult to handle. It may be suggested, however, that the 
managers of the branch businesses have been placed in a position not 
unlike that of an involuntary bailee ‘* or an executor de son tort2® A 
proper regard for the interests they were bound to protect required that 
the business be continued. Whoever the owners turned out to be, 
whether the Soviet Government, the Crown, or the stockholders, the 
continuance of operation could not prejudice them in any way but 
would rather redound to their benefit. Consequently, we may take 
the situation as we find it and validate all the acts of the branches 





15 The liability is generally said to be that of partners. Nat. Bank of Water- 
town v. Landon, 45 N. Y. 410 (1871). The stockholders may be held to the 
same liability in case they have participated. See Joseph L. Lewisohn, “ Lia- 
bility to Third Person of Associates in Defective Corporations,” 13 Muicu. L. 
Rev. 274. This situation must not be confused with that where there has been 
an automatic dissolution by forfeiture of franchise, but no actual winding up. 
See note 23, infra. 

16 General reference may be made to MorAwetz, PrivaATE CORPORATIONS, 2 
ed., c. 14 and § 988; THompson, CorPORATIONS, § 6563 and c..178; BEALE, FoREIGN 
CORPORATIONS, C. 34. 

17 The question before the court is not as to the Russian law in 1918, but 
rather as to the English law of that date. While the courts at that time pur- 
ported to apply the Russian law, they did not do so. In the absence of strong 
policy, they should not declare themselves to have been in error. Comity and 
a free hand to the Executive are not involved in the case under consideration. 

18 See Dopiz, BAILMENTS AND CARRIERS, 52. 

19 See WoreRNER, AMERICAN Law oF ADMINISTRATION, 1 ed., 413. 
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which were done in ignorance of the fact that the parent corporation 
had been dissolved.*° 

But there is another difficulty in the way of validating these trans- 
actions. These corporations have continued to do business as corpora- 
tions without authority from the state. Under the English law, they 
might be considered as unregistered and hence illegal companies; all 
their transactions might be considered void, and the local directors 
and stockholders guilty of a misdemeanor.*' Except for the crimi- 
nal penalty, American courts might take the same view, somewhat 
modified by the doctrines applied to the wltra vires acts of corpora- 
tions.22. In this dilemma, American courts should derive assistance 
from the doctrine of de facto corporations. Notwithstanding state- 
ments in encyclopedias and some text-books, based largely on dicta, it 
is highly improbable that an American court would invalidate all the 
transactions of a business which has been carried on after a dissolu- 
tion purely in contemplation of law. Especially should this be true in 
a case like the present, where the dissolution is, by force of peculiar 
circumstances, necessarily unknown to all parties.** Rather, the courts 
will look at the fact that the branch banks have been dealt with as 
independent institutions and, as far as transactions with those thus 
dealing are concerned, will enforce the claims which the parties might 
successfully have pressed, had the authority of the branches been what 
it appeared to be. This would apply equally to transactions before 
the dissolution, except in so far as the credit of the parent bank might 
have been involved. 

But in England, for various reasons, the doctrine of de facto corpo- 
rations has found no place.?* Assuming that the House of Lords will 





20 Reliance might also be placed on a refusal to allow the defendants to set 
up title in a third party. See Rogers v. Lambert, 24 Q. B. D. 573 (1890). 

21 See LinpLEY, CoMPANIES, 6 ed., c. 5. 

22 See Boyce v. Towsontown Station, 46 Md. 359 (1876). See also Mora- 
WETZ, PRIVATE CORPORATIONS, 2 ed., § 744 and c. 8. 

23 The statement is frequently made that a dissolved corporation will not 
be treated as a de facto corporation. See THompson, CorporaTIons, § 6569. 
The reason usually given is that it does not exist under color of law. See 13 
Harv. L. Rev. 690. Earlier text-books declared that where a corporation was 
dissolved by operation of law, as by the expiration of its charter, but con- 
tinued in good faith to carry on business as before, the corporation would be 
treated as a de facto corporation. See Morawetz, PrivaTe CorpPoraTIONs, 2 ed., 
§ 1003. If, as a matter of fact, the business has been wound up, then the doc- 
trine can not be invoked. See Morawetz, op. cit., § 746. In those cases where 
the problem was actually before the court, the doctrine of de facto corporations 
seems generally to have been applied. Miller v. Coal Co., 31 W. Va. 836, 8 
S. E. 600 (1888); West Missouri Co. v. Bedbury, 34 Ill. 459 (1864); Citizens’ 
Bank v. Jones, 117 Wis. 446, 94 N. W. 329 (1903). Contra, White v. Campbell, 
5 Humph. (Tenn.) 38 (1844). In many others the result has been reached by 
a loose use of estoppel. See MACHEN, CorPorATIONS, § 282; WARREN, CASES ON 
CorPoRATIONS, 617, note. The doctrine may be applied to a foreign corporation. 
See Morawetz, op. cit., § 756. The situation in the principal case seems essen- 
tially identical with that presented in the cases cited. The corporations in all 
these cases have clearly been existing under color of law: See Charles E. Car- 
penter, “ De Facto Corporations,” 25 Harv. L. Rev. 623. 

24 See Edward H. Warren, “ Collateral Attack on Incorporation,” 20 Harv. 
L. Rev. 456, 21 Harv. L. Rev. 305, 326. See also MacHEen, Corporations, § 284. 
The English statutes have been so carefully drawn and easy to comply with as 
to leave no need for it. 
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not feel warranted in adopting it at this late date, the question still 
remains whether they must treat the activities of these businesses as 
those of illegal companies. It is submitted that the Companies Act 
might well be held not to apply in a case of this kind. It is not at all 
clear that, apart from statute, the courts would not be free to look 
at the facts and recognize the branch banks as voluntary business asso- 
ciations, — even to recognize them as legal unjts.2° They might hold 
the association, or the members of it, to be a board which has been 
operating the business as a trust or partnership for the benefit of the 
stockholders, the Crown, or the foreign receiver.*® If, for any reason, 
some of the American courts should refuse to extend the doctrine of 
de facto corporations to meet this situation, they might interpret the 
facts in the manner just suggested.*? 

In the case of the French branches, and all branches of Russian 
corporations doing business in countries not recognizing the Soviet 
Government, the task is comparatively easy. The courts do not need 
to worry about the rights of the Soviet Government or the stockholders. 
Under the French law the corporation is not dissolved, and the prop- 
erty with which it has been dealing still belongs to it. That law must 
prevail in our courts.** As to the position of the banks in English 
courts, while they can not consider them as Russian corporations, they 
may readily recognize them as sociétés anonymes, authorized to do 
business in France, and permit them to sue as such. Otherwise we are 
faced with the absurdity of the courts’ being forced to admit the 
validity of the contract (a question of French law), yet insisting that 
there is no party who can sue on it.?® American courts should allow 
the French bank to sue as a de facto corporation, since it clearly exists 
under color of law. 

Meanwhile, since the local banks can not continue to operate in good 
faith, the executive department should take immediate steps looking to 
a cessation of the business by quo warranto. 





25 See LinpLEy, Companies, 6 ed., c. 5. Cf. Taff Vale Ry. Co. v. Amalga- 
mated Society of Ry. Servants [1901] A. C. 426. See Harv. L. Rev. 310. 
See also 33 Harv. L. Rev. 208. 

26 The suggestion is somewhat different from that set forth in note 15, supra. 
It is that the association be treated in all respects as a valid trust, or else as a 
partnership, except that those stockholders who have not participated shall be 
liable only to the amount of their property. In either case the trustees or 
partners would be held to full liability. The situation is not unlike that of a 
so-called business trust, or a limited partnership. See 36 Harv. L. Rev. ror6. 
Cf. Phillips v. Blatchford, 137 Mass. 510 (1884); Williams v. Milton, 215 Mass. 
1, 102 N. E. 355 (1913). 

27 Cf. United Mine Workers v. Coronado Coal Co. 259 U. S. 344 (1922). 

28 See Gibbs v. Société Industrielle des Métaux, 25 Q. B. D. 399 (1890). 

29 See Male v. Roberts, 3 Esp. 163 (1800). It is not the concern of the 
English courts, whether the French Government is acting properly in allowing 
this bank to continue in business. To refuse to recognize its de facto existence 
seems almost lacking in courtesy to France. See 15 Harv. L. Rev. 60. For a 
description of the société anonyme, see Lyon-CAEN ET RENAULT, MANUEL DE 
Droir COMMERCIAL, 13 ed., 249. 
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EFFECT OF THE BREACH OF A CONDITION AGAINST ASSIGNMENT OF 
A Lease. — If the condition against assignment has been indubitably 
broken ' by the lessee, the subsequent tenancy is voidable.* The land- 
lord, however, can not terminate the lease unless he has made unmis- 
takable provision for a forfeiture and has taken the proper steps to 
enforce it. Assuming that he does not elect to do this, he may enjoy 
all the benefits which he would have if the status were regular, in- 
cluding the right to enforce the covenants which run: for example, 
the covenant to pay rent.* This has been held to be true, on the ground 
of privity of estate, even though he has refused to accept the new 
tenant.’ It was formerly thought that the covenant not to assign did 
not run with the land,° but it has been settled otherwise * if “ assigns ” 
are mentioned. It has been doubted whether the result would be the 
same without “ assigns,” * but there seems no reason for any distinc- 
tion; the covenant does not relate to a thing not in esse.° 

It would seem to follow that the assignee’s position is in no way 





1 As to what constitutes a breach of the covenant, see 1 SmitH, LEADING 
Cases, 12 ed., 50; 1 TrFFANY, LANDLORD AND TENANT, 921 et seg. See also 16 
Harv. L. Rev. 69. 

2 Randolph v. Tatum, 98 Cal. 390, 33 Pac. 433 (1893); Mabry v. Harp, 
53 Kan. 398, 36 Pac. 743 (1804); Chatauqua Assembly v. Alling, 46 Hun 
(N. Y.) 582 (1887). But cf. Rees v. Andrews, 169 Mo. 177, 193, 69 S. W. 
4, 8 (1902). The sweeping language here used may be explained on the ground 
that the suit was in equity. 

8 Winkler v. Gibson, 2 Kan. App. 621 (1895); Shattuck v. Lovejoy, 8 
Gray (Mass.) 204 (1857); Den v. Post, 25 N. J. L. 285 (1855). So in the 
case of a sub-lease. Broadway Co. v. Meyers, 49 Misc. 531, 97 N. Y. Supp. 
977 (1906). 

4 Sexton v. Chicago Storage Co., 129 Ill. 318, 21 N. E. 920 (1889); Blake 
v. Sanderson, 1 Gray (Mass.) 332 (1854); Heeter v. Eckstein, 50 How. Pr. 
(N. Y.) 445 (1874). But the tenant is not estopped to deny his liability for 
rent if his assignor occupied rent free. Eldredge v. Bell, 64 Ia. 125, 19 N. W. 
879 (1884). 

5 Sayles v. Kerr, 4 App. Div. 150, 38 N. Y. Supp. 880 (1896); Rouiaine v. 
Simpson, 103 App. Div. 710, 84 N. Y. Supp. 875 (1903). The converse 
proposition has been maintained: that, although accepting the new tenant, 
the landlord may bring an action of covenant against the assignor. It is hard 
to see why acceptance should not operate as a waiver. Hazlehurst v. Kennick, 
6S. & R. (Pa.) 446 (1821). 

6 Bally v. Wells, 3 Wils. 25 (1769); Doe v. Smith, 5 Taunt. 795 (1814). 

7 Williams v. Earle, 9 B. &. S. 740 (1868); McEacharn v. Colton, [1902] 
A. C. 104. In the latter case it was held that the assignee was liable for a 
re-assignment to the original lessee. The contrary view seems more reasonable. 
McCormick v. Stowell, 138 Mass. 431 (1885). Cf. Meyer Bros. Co. v. Gaertner, 
156 Ky. 481, 50 S. W. 971. (1899). Here the assignee was held liable for 
making an assignment and a statutory lien was enforced which did not operate 
against the lessee after a wrongful assignment. Mention of assigns in a 
covenant not to assign is no longer considered repugnant. Weatherall v. Geering, 
17 Ves. 504 (1800). Contra, Stuckeley v. Butler, Hob. 170 (1615). Certain 
assignments are legal. See note 1, supra. 

8 Paul v. Nurse; 8 B. & C. 486 (1828); West v. Dobb, 9 B. & S. 755 
(1869). 

9 Cf. Horsey’s Estate v. Steiger, [1809] 2 Q. B. 70, 89: West v. Dobb, 9 
B. & S. 755 (1869). This is in accordance with the well-known rule that 
covenants run always if they sufficiently touch the land; but if they relate 
to a thing not im esse, they run only if assigns are mentioned. Spencer’s case, 
5 Rep. 16a (1583). 
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unusual until enforcement of the forfeiture.’° “Without ever having 
had possession he may eject anyone except the landlord.* As he en- 
dures the burden, so. ought he to receive the benefit of any covenants 
which run; it has been so held,’* except in the case of the covenant to 
renew.!? The reason for the exception is not clear; the treatment of 
the question shows the judicial confusion often noticeable in discus- 
sions of this subject. 

The interesting problem regarding the assignor involves his con- 
tractual or qwasi-contractual relation with his assignee.'* If he has 
agreed to assign in breach of covenant, he cannot even obtain damages 
at law for the assignee’s refusal to perform,’ and the latter may re- 
cover any instalment of the price that he has paid.‘® But it by no 
means follows that the situation is the same after the assignment has 
been executed, which event bears the same relation to the contract as 
does a conveyance to the preliminary agreement.’’ Before the new 
tenant is disturbed, it seems that the assignment should not be open 
to attack, and even that the assignor should be able to enforce payment 
of the purchase money ** on the ground that the transaction is un- 
impeachable by all but the landlord. It seems fairly well settled that 
no covenants of title are implied in the assignment of a lease,’® although 





10 Cf, Oil Creek Co. v. Stanton Oil Co., 23 Pa. Co. Ct. Rep. 153 (1895). 
But see Garcia v. Gunn, 119 Cal. 315, 51 Pac. 684 (1897) ; Porter v. Merrill, 124 
Mass. 534 (1878). The intimation that the title to the lease does not pass 
until consent and then relates back cannot be supported unless the provision 
for a forfeiture be unnecessary. But see Den v. Post, supra. 

11 The assignor was ejected in Bemis v. Wilder, 100 Mass. 446 (1868); a 
subsequent assignee in Hague v. Ahrens, 53 Fed. 58 (3rd Circ., 1893); a 
stranger in Betts v. Dick, 1 Pen. (Del.) 268 (1898). The city was forced to 
pay the assignee in condemnation proceedings in Putney Bros. v. Milwaukee 
Light Co., 134 Wis. 379, 114 N. W. 809 (1908). 

12 Dierig v. Callahan, 35 Misc. 70, 70 N. Y. Supp. 210 (1901). 

13 Upton v. Hosmer, 70 N. H. 493, 49 Atl. 96 (1901); Drummond v. 
Fisher, 16 N. Y. Supp. 867, 18 N. Y. Supp. 142 (1892). Cf. Warner v. 
Cochrane, 128 Fed. 553 (2nd Circ., 1904). This covenant may be regarded 
as most intimately connected with the one broken. See 1 Tirrany, op. cit., 
940. These cases make no distinction between a covenant and a condition 
against assignment; the same result was reached in each case though they 
differed in this respect. 

14 See also Hundley v. Moore, 6 Ky. L. Rep. 519 (1885); Adams v. Shirk, 
104 Fed. 54 (7th Circ., 1900). 

15 Mason v. Corder, 7 Taunt. 9 (1816); Roberts v. Geis, 2 Daly (N. Y.) 
535 (1869). 

16 Lloyd v. Crispe, 5 Taunt. 249 (1813). 

17 See 1 TirraNy, op. cit., 371. Cf. Grigg v. Landis, 19 N. J. Eq. 350 
(1868), s. c. 21 N. J. Eq. 494 (1870), where it is made clear that assignment of 
a chose is void if in breach of contract. Compare the English view that every 
conveyance of an equitable interest must be innocent, on the theory that an 
equity is merely a chose in action. Phillips v. Phillips, 4 De G., F. & J. 208 
(1861) ; Cloutte v. Storey, [1911] 1 Ch. 18. See 24 Harv. L. Rev. 490. 

18 Spear v. Fuller, 8 N. H. 174 (1835). Contra, Ferri v. Taylor, 203 App. 
Div. 714, 196 N. Y. Supp. 857 (1922). The sub-lessor recovered from the 
sub-lessee after the latter had enjoyed his term in Fordyce v. Young, 39 Ark. 
135 (1882). 

19 Sanborn v. Cree, 3 Colo. 149 (1876); Waldo v. Hall, 14 Mass. 486 (1817); 
Blair v. Rankin, 11 Mo. 442 (1848); McClenahan v. Gwynn, 3 Munf. (Va.) 
556 (1811). See Raw Le, CovENANTS FoR TITLE, § 272. See 35 Harv. L. Rev. 
620. 
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there is very ancient authority to the contrary if the word “ grant ” be 
used.?° After the lessor enforces the condition by ousting the assignee, 
the latter may well recover for failure of consideration.** 

A recent New York decision ** properly holds that before enforce- 
ment of the condition the assignee may not recover the purchase money 
by claiming that the landlord’s consent was not obtained. In an effort 
to distinguish what are considered contrary holdings ** the court adopts 
the questionable method of discussing the lack of essential difference 
between the assignee, a corporation, and its assignor, the trustees. 
All but one ** of the cases which hold either that an assignee may re- 
fuse to continue the assignment or may recover the purchase money 
relate to mere contracts to assign. That one case was similarly con- 
fused and cited, in favor of its decision, authorities ?° likewise in- 
applicable. The justification of the result reached in the principal 
case must be found in the essential distinction between executed and 
executory transactions of this nature. 





DISCHARGE IN BANKRUPTCY OF A PARTNERSHIP AS AFFECTING THE 
LIABILITY OF THE PARTNERS. — Under the present Bankruptcy Act? 
a partnership may be declared bankrupt without any adjudication as 
to the individual partners. The firm, however, cannot be insolvent 
as long as the assets of all its members in excess of their individual 
debts plus the assets of the partnership are sufficient to pay the 
partnership debts.* When an insolvent firm becomes bankrupt the 
trustee in bankruptcy may draw into the administration the estates of 
the individual partners.* In such a situation a partner may secure 





20 Simpkin Simeon’s Case, Y. B. 29 Edw. 3, 48 (1366), s.c., Y. B. 40 
Edw. 3, 314 (1366), cited in Spencer’s Case, supra, 18a. And see Jeffers v. 
Easton, Eldridge Co., 113 Cal. 345, 45 Pac. 680 (1896). See Pratt, Covenants, 
48. 

21 Mabry v. Harp, supra. 

22 omen v. Barrett, Nephews & Co., 201 N. Y. Supp. 496 (App. Div., 1923). 
For the facts of this case, see RECENT CAsEs, infra, p. 631. 

23 Roberts v. Geis, supra; Ferri v. Taylor, supra. 

24 Ferri v. Taylor, supra. 

25 The cases cited in notes 15 and 16, supra. 

1 Act of July 1, 1898, 30 Star. at L. 544, as amended by Act of Feb. 5, 
1903, 32 STAT. AT a 797, Act of June 15, 1906, 34 Srat. at L. 267, and Act 
of June 25, 1910, 36 Strat. aT L. 838. 

2 See § 5, a-g. The federal courts have been practically unanimous on this 
point. See cases collected in the footnote to CotiierR, BANKRUPTCY, 13 ed., 234. 
Contra, In re Forbes, 128 Fed. 137 (D. Mass., 1904). Some doubt was thrown 
on this point by the decision of the Supreme Court in Francis v. McNeal, 228 
U. S. 605, 7or (1913). Since this decision, however, the federal courts have 
continued to assume that the partnership may be adjudicated without adjudicat- 
ing the partners. Contra, Bear v. Liberty Nat. Bank, 285 Fed. 703 (4th Circ., 
1922). 

8 Francis v. McNeal, 186 Fed. 481, 484 (3rd Circ., 1911), aff’d in 228 U. S. 
605 (1913). The Supreme Court followed the weight of authority in the lower 
federal courts prior to this case. Vaccaro v. Security Bank of Memphis, 103 
Fed. 436 (6th Circ., 1900). In re Bertenshaw, 157 Fed. 363 (8th Circ., 1907), 
contra, is overruled. 

* Francis v. McNeal, supra. 
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the protection of the Act by entering his own voluntary petition ® or 
by submitting a schedule of his own assets along with the partnership 
assets and, at the proper time, applying for a discharge.® 

In case the trustee fails to call in the assets of the partner and the 
partner fails to submit them voluntarily, is the partner discharged in 
bankruptcy by the eventual discharge of the firm? The Supreme 
Court of Illinois* has declared that he is, while a recent Arkansas 
case,® following the lead of the federal courts,® takes the opposite view. 
Confusion in this respect, absent under the Act of 1867, has arisen 
from a partial incorporation into the present Act of the entity theory 
of partnership.‘ Under the common-law theory of partnership the 
adjudication of the partnership, being nothing more than the joint 
adjudication of all the partners, necessarily required the adjudication 
of each partner.‘ Under a pure entity theory, the partnership alone 
being in court, the partners could not be discharged.'* The Supreme 
Court, however, compelled by the Act to take a compromise position, 
has ruled in the interest of efficient administration that whether the 
assets of the partners shall be drawn into the partnership administra- 
tion is a matter within the discretion of the trustee; ‘* it thus becomes 
impossible from the mere discharge of the partnership to tell whether 
this has been done or not. In the event that the trustee elects not to 
draw in the assets of the partners, it is inequitable that the partner be 
discharged. Moreover, he has failed at two vital points to satisfy the 
express requirements of the Act: he has not submitted a schedule of 
his assets,'* and he has failed to apply for a discharge in proper 
season. The Illinois decision seems to rest upon an extreme applica- 
tion of the principles of res judicata: the court is conclusively pre- 
suming that certain steps were taken which in fact were not taken in 





5 Cf. In re Hansley & Adams, 228 Fed. 564 (S. D. Cal., 1916), where the 
court ordered that the trustee of the partnership take over the assets of a 
non-adjudicated partner unless upon proper procedure he was declared a bank- 
rupt. 

6 Armstrong v. Norris, 247 Fed. 253, 255 (8th Circ., 1917). Language 
apparently contra in a decision in the Fourth Circuit would seem not to apply 
in a case where the assets of a partner were drawn into the partnership ad- 
ministration. See Horner v. Hamner, 249 Fed. 134, 141 (4th Circ., 1918). 
On account of a more recent decision of the same court that the bankruptcy 
of the partnership involves the bankruptcy of the partners, this question can 
no longer arise in the Fourth Circuit. See Bear v. Liberty Nat. Bank, supra. 

7 Abbott v. Anderson, 265 Ill. 285, 106 N. E. 782 (1914), commented on in 
28 Harv. L. Rev. 515. Cf. Nashville Saddlery Co. v. Green, 127 Miss. 98, 89 
So. 816 (1921). 

8 Curlee Clothing Co. v. Hamm, 254 S. W. 818 (Ark., 1923). For the 
facts of this case, see RECENT CasEs, infra, p. 621. Accord, Ellet-Kendall 
Shoe Co. v. Miller, 215 Pac. 417 (Okla., 1923). 

® See note 16, infra. 

10 See Bankruptcy Act §§1, 5, 14a. 

11 Cf. In re Forbes, supra, where the court wholly rejects the entity theory 
under the present Act. 

12 In re Bertenshaw, supra. 

13 Francis v. McNeal, supra. 

14 See Bankruptcy Act, § 7a(8). 

15 See Bankruptcy Act, §14. Discharge is granted only upon application, 
and failure to apply has the same effect as denial of the application. Siebert 
v:. Dahlberg, 218 Fed. 793 (8th Circ., 1914). 
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the case at bar and probably would not be in many cases. Such a 
decision forces the creditor to have the partner’s assets drawn into the 
partnership administration if he wishes to realize anything upon the 
individual liability of the partner. The practical result is the same as 
if the creditor were forced to throw the partner into bankruptcy when 
it might be to his advantage to liquidate the partnership assets only. 
Until the federal courts deprive trustees and creditors of their discre- 
tion, the position of the Illinois court seems an unwarranted one for a 
state court to assume. Meanwhile federal courts seem to agree that 
the partner is not automatically discharged by the discharge of the 
partnership.'® The recent Arkansas case quite properly chooses to 
follow this latter line of authority. 





EFFECT OF THE MARRIED WOMEN’S Property Acts Upon ESTATES 
BY THE ENTIRETY.— Although like joint tenancies in the essential 
unities of time of creation, title, interest, and possession,’ estates by 
the entirety in realty were distinguished by a fifth unity, that of 
person. Husband and wife being considered in law as one,” it followed 
that each was seised per tout et non per my, and that neither spouse 
could alienate his interest without the assent of the other.* But since 
at the common law the husband was entitled to the possession and 
to the rents and profits,* he could encumber the property during cover- 
ture,> and the whole estate was liable on execution for his debts,° 
subject only to the wife’s right of survivorship. 

Under the married women’s property acts, enabling a married woman 
to hold and control property, make contracts, and incur liabilities as 
if she were a feme sole, estates by the entirety have received widely 
divergent treatments.’ A first group of jurisdictions holds that 





‘16 For decisions before Francis v. McNeal, supra, see In re Hale, 107 Fed. 
432 (E. D. N. C., 1901); In re Pincus, 147 Fed. 621 (S. D. N. Y., 1906). 
For decisions since this case see Armstrong v. Norris, supra; Horner v. Hamner, 
supra. Both courts assume that the partner is not automatically discharged 
and differ merely as to whether he has a right to apply for a discharge as an 
individual in the adjudication of the partnership, or must bring voluntary 
proceedings in bankruptcy on his own account. 

1 See 2 Brack. Comm. 182. 

2 See 1 Biack. Comm. 422; 2 Kent, Comm. 120. 

3 Paynes v. Coles, 1 Munf. (Va.) 373, 392 (1810). See 2 Brack. Comm. 
182. 

4 See Co. Litt, 351; 2 Kent, Comm. 130. 

5 Barber v. Harris, 15 Wend. (N. Y.) 616 (1836). 

6 Hall v. Stephens, 65 Mo. 670 (1877); Bennett v. Child, 19 Wis. 362 
(1865). See Wririams, Reat Property, 23 ed., 355. For the early law, 
see 2 Pottock & MairTianp, History or ENGciisH Law, 2 ed., 399 et seq., 


7 Statutes declaring conveyances to two or more persons tenancies in com- 
mon, unless the intention to create a joint tenancy is expressed, have almost 
universally been construed not to interfere with the creation of estates by the 
entirety. Hardenbergh v. Hardenbergh, 10 N. J. L. 42 (1828); Bertles v. Nunan, 
92 N. Y. 152 (1883). See 1 Bishop, Marriep WomeEN, $615. Cf. Hoffman v. 
Stigers, 28 Ia. 302 (1869), where, under a statute (1860 Ia. Rev. Srar., § 2214) 
enacting that a “conveyance to two or more in their own right shall create 
a tenancy in common unless a contrary intent is expressed, ” it was held ~_ 
a husband and wife presumptively took as tenants in common. 
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these estates are entirely unaffected by the acts, and also that the 
husband still retains the jus mariti over the whole estate during 
coverture.* This result, resting on the ground that the statutes refer 
only to the wife’s separate property, and that estates by the entirety 
are not her separate property, seems clearly at variance with the 
broad purpose of the acts to remove the marital incapacities of the 
wife.® 

A majority of jurisdictions adopt a second view, by which estates by 
the entirety remain intact; but the enabling acts operate to destroy 
the husband’s marital right to the exclusive possession and enjoyment 
of the estate,’° to free the wife’s property from liability to his 
creditors,‘ and hence to make the whole property, in which the wife 
has an identical and entire interest, immune during coverture from 
judgment or execution liens directed against either spouse.’? Further- 
more, the husband and wife together may convey the land free of 
any judgment against either, even though such a lien on the husband’s 
or wife’s expectancy of survivorship may later ripen into a certainty.'* 
A recent case, following this view, has gone one step further in cutting 
off the rights of creditors,’* holding that even where a creditor has 
secured judgments against both spouses individually, a grantee of the 
husband and wife obtains an unclouded title.° It is argued that 
since a judgment against either spouse alone would not be a lien on 
the property, two nothings cannot be added together to make some- 





8 Speier v. Opfer, 73 Mich. 35, 40 N. W. 909 (1888); Morrill v. Morrill, 138 
Mich. 112, tor N. W. 209 (1904); Pray v. Stebbins, 141 Mass. 219, 4 N. E. 
824 (1886). 

® But see 18 Harv. L. REv. 395. 

10 Chandler v. Cheney, 37 Ind. 391 (1871); Baker v. Stewart, 40 Kan. 442, 
19 Pac. 904 (1888); Diver v. Diver, 56 Pa. St. 106 (1867). See 2 BisHop, 
Marriep WoMEN, § 284. ; 

11 Of course, if the estate by entirety is created in fraud of creditors, it 
may be set aside like any other fraudulent conveyance. Newlove v. Callaghan, 
86 Mich. 297, 48 N. W. 1096 (1801). 

12 Brewing Co. v. Saxy, 273 Mo. 159, 201 S. W. 67 (1918); Ohio Butterine 
Co. v. Hargrave, 79 Fla. 458, 84 So. 376 (1920); Hurd v. Hughes, rog Atl. 418 
(Del. Ch., 1920). In Brewing Co. v. Saxy, supra, it was said that the acts 
did not change the nature of the estate, but were “meant to destroy the 
unity of unequals, the foundation of the jus mariti, to thereby restore to its 
full vigor the unity made up of equals, the foundation of the estate by the 
entireties.” 

13 Beih] v. Martin, 236 Pa. St. 519, 84 Atl. 953 (1012); Cole Mfg. Co. v. 
Collier, 95 Tenn. 115, 31 S: W. 1000 (1895). The danger of holding con- 
tingent rights of survivorship subject to a lien enforceable on the death of the 
other spouse, is illustrated by the first court’s difficulty with a previous deci- 
sion, Fleek v. Zillhaver, 117 Pa. St. 213, 12 Atl. 420 (1887). Other courts 
hold the right of survivorship to be not subject to liens. Hurd v. Hughes, 
supra, note 12; Jordan v. Reynolds, 105 Md. 288, 66 Atl. 37 (1907). 2 

14 It has been argued, however, that creditors are not entitled to special 
consideration: if the debt arose before the conveyance by entirety, the property 
was not a basis of credit; if after, the creditor presumably had notice of the 
characteristics of the estate which limited his right to reach the property. See 
Hurd v. Hughes, supra, 420; Beihl v. Martin, 236 Pa. St. 519, 520, 84 Atl. 953, 
057 (1912). 

18 Getty v. Hupfel’s Sons, 292 Fed. 178 (E. D. Pa., 1923). For the facts of 
this case, see Recent Cases, infra, p. 627. 
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thing. But a joint judgment against both binds the land.’* And it 
would seem that since as a practical matter the combined individual 
interests of the husband and wife must equal their joint entirety 
estate, a creditor with individual judgments against both should have 
the same rights as the holder of a joint judgment. Although, strictly, 
a judgment against two separate persons is not the same as a judg- 
ment against one undivided entity, logic should give way before ex- 
pediency in order to avoid such an extraordinary and unjust result. 

Under a third construction, the enabling acts convert the estate 
into a tenancy in common during coverture, the half interest of each 
spouse being divisible, alienable, and separately liable on execution, 
subject only to the other’s right of survivorship.'* As a practical ex- 
pedient, where courts feel obliged to follow previous decisions ** de- 
claring estates by the entirety not abolished, this interpretation seems 
convenient and just; *® but it does violence to the theory of the unity 
of husband and wife, which was previously held by these same courts 
not to be affected by the married women’s acts. 

It is submitted, however, that the best view is that the enabling acts 
have impliedly, if not expressly,*° abolished estates by the entirety,?* 
by destroying the unity of person upon which they rest.22 Even 
though this unity was not totally abrogated by the acts,?* still it was 
so weakened as no longer to require the existence of an estate in land 





16 Sanford v. Bertrau, 204 Mich. 244, 169 N. W. 880 (1918); Sharpe v. 
Baker, 51 Ind. App. 547, 96 N. E. 627. (1911). 

17 Buttlar v. Rosenblath, 42 N. J. Eq. 651, 9 Atl. 695 (1887); Hiles v. 
Fisher, 144 N. Y. 306, 39 N. E. 337 (1895); Branch v. Polk, 61 Ark. 388, 33 
S. W. 424 (1895). 

18 See Washburn v. Burns, 5 Vroom (N. J.) 18 (1869); Den v. Gardner, 
Spen. (N. J.) 556 (1846). Bertles v. Nunan, 92 N. Y. 152 (1883); Robinson 
v. Eagle, 29 Ark. 202 (1874). 

19°This solution at least avoids the difficulty of the majority doctrine, under 
which the husband is deprived not only of the possession and enjoyment of 
the wife’s interest, but also of the right to dispose of and encumber, subject 
to her right of survivorship, his own interest. But it has led to another unde- 
sirable consequences. In Servis v. Dorn, 76 N. J. Eq. 241, 76 Atl. 246 (1909), 
mortgaged land held by husband and wife by the entirety was sold under 
foreclosure. Judgment creditors of the husband claimed the surplus above the 
mortgage debt. It was held that this sum must remain in the custody of the 
court until the husband or wife should die, and then pass to his creditors or 
to the surviving wife. See 24 Harv. L. Rev. 154. 

20 See Nat. Bank v. Taylor, 112 Va. 1, 70 S. E. 534 (1911), where the 
statute (1887 Va. Cong, § 2430) provided that husband and wife should take 
by moieties. See also Hoffman v. Stigers, supra, note 7. Cf. Gill v. McKinney, 
140 Tenn. 549, 205 S. W. 416 (1918), where the statute (1913 TENN. ACTS, c. 26) 
declared that “the common law as to the disability of married women is totally 
abrogated.” 

21 In a few states, independently of the married women’s acts, estates by 
the entirety have never been recognized. Whittlesey v. Fuller, 11 Conn. 337 
(1836); Wilson v. Fleming, 13 Ohio St. 68 (1844); Kerner v. McDonald, 60 
Neb. 663, 84 N. W. 92 (1900). 

22 Donegan v. Donegan, 103 Ala. 488, 15 So. 823 (1894); Appeal of Robin- 
son, 88 Me. 17, 33 Atl. 652 (189s); Clark v. Clark, 56 N. H. 10s (1875); Gill 
v. McKinney, supra; Thornley v. Thornley, [1893] 2 Ch. 229. 

28 See Bertles v. Nunan, 92 N. Y. 152, 159 (1883); Jupp v. Buckwell, 39 
Ch. Div. 148, 152 (1888). 
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so completely out of accord with modern economic actualities.** 
‘Developed only to circumvent the wife’s common law incapacity to 
hold by moieties,?° its function has been superseded by the statutes,*® 
and one of its chief characteristics, survivorship, is generally dis- 
credited.*” 

There is a similar diversity of opinion as to the existence of estates 
by the entirety in personal property. Since the husband became, im- 
mediately upon marriage, entitled actually or potentially to all the 
chattels and choses in action of the wife, ownership therein by the 
entirety was impossible at common law.”* Although the married 
women’s acts to remove this logical difficulty, the same reasons sup- 
porting the abolition of the estate in land apply @ fortiori to oppose 
reliance on the acts to raise up such estates in personalty.*® A recent 
North Carolina case of first impression in that state, where tenancy 
by the entirety still exists in realty,*° has properly so held.** 





RECENT CASES 


ADMIRALTY — TorTS — COMBINED NEGLIGENCE OF Two SHIPs IN SINKING 
A THIRD SHip Not A Joint Tort.— During the war the Koursk negli- 
gently collided with the Clan Chisholm, which negligently failed to reverse 
and ran into and sank the plaintiff’s ship. The Koursk, being at the time 
in the employ of the British Government, could not be arrested. The 
plaintiff sued the Clan Chisholm. The latter in its defense laid the entire 
blame on the Koursk, which was joined in a cross-action to determine this 
question. The plaintiff recovered, the court deciding that both the other 
ships were to blame. The Clan Chisholm later succeeded in having its liabil- 
ity limited. The plaintiff then arrested the Koursk after it had been freed 
from governmental control. Held, that this was not a joint tort, as the 
two ships did not participate in one act, but in separate acts, and thus the 
judgment against the other tort-feasor was no bar to this action. Judgment 
for the plaintiff. The Koursk, [1923] P. 206. 

For some unexplained reason, the pro tempore English and the definitive 





24 Cf. Morrill v. Morrill, supra, note 8, confessing the estate to be an 
anomaly. 

25 See Dias v. Glover, 1 Hoff. Ch. (N. Y.) 71, 76, 78 (1839); Stuckey v. Keefe, 
26 Pa. St. 397 (1856). But see Wales v. Coffin, 13 All. (Mass.) 213, 215. 

26 Lawler v. Byrne, 252 Ill. 194, 96 N. E. 892 (1911). 

27 Compare statutes declaring joint tenancies to be tenancies in common, 
note 7, supra. See 4 Kent, Comm. 361. And equity never favored survivor- 
ship. Hawes v. Hawes, 1 Wils. 165 (1747). Survivorship as between husband 
and wife is, however, rarely productive of hardship. 

28 See Co. Litt. 351; 1 BisHop, Marriep WoMEN, § 211. 

29 See 33 Harv. L. Rev. 983; 19 Mica. L. Rev. 870. 

80 Harris v. Distributing Co., 172 N. C. 14, 89 S. E. 789 (1916). See 
Holton v. Holton, 119 S. E. 751 (N. C., 1923). 

_ 81 Turlington v. Lucas, r19 S. E. 366 (N. C., 1923). For the facts of this 
case see Recent Cases, infra, p. 627. Accord. In re Berry, 247 Fed. 700 

(E. D. Mich., 1917) ; Matter of McKelway, 221 N. Y. 15, 116 N. E. 348 (10917); 
Matter of Blumenthal, 236 N. Y. 448 (1923); Cleland v. Watson, 10 Grat. 
(Va.) 159 (1853). But the weight of authority is contra. Bramberry’s Estate, 
156 Pa. St. 628, 27 Atl. 405 (1893); George v. Dutton’s Estate, 94 Vt. 76, 108 
Atl. 515 (1920); Marble v. Jackson, 139 N. E. 442 (Mass., 1923). 
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American rule, that no maritime lien attaches to a ship after its return to 
private hands, is mentioned by neither court nor counsel, and the case - 
proceeds on the assumption that the Koursk can be held liable. The 
Tervaete, [1922] P. 259; The Western Maid, 257 U. S. 419. See 
36 Harv. L. Rev. 102. In the United States each of two ships, 
which negligently sink a third ship, is liable for a moiety of the 
damages, and if either ‘is unable to pay its share the other is liable over 
for the amount unpaid. The City of Hartford and The Unit, 97 U.S. 323; 
The Sterling and The Equator, 106 U. S. 647. Cf. Brown v. Thayer, 212 
Mass. 392, 99 N. E. 237. Again, by the prevailing American view.a judgment 
against one of several joint tort-feasors, without satisfaction, is no bar to 
an action against the others. Hunt v. New York, etc., R. R. Co., 212 Mass. 
102, 98 N. E. 787; Betcher v. McChesney, 255 Pa. St. 394, 100 Atl. 124. 
Contra, Staunton Mut. Tel. Co. v. Buchanan, 108 Va. 810, 62 S. E, 928. 
Under these two rules the judgment of the principal case could be reached 
without difficulty. But England holds each of the negligent ships for the 
full damage. The Devonshire v. The Barge Leslie, [1912] A. C. 634; The 
Avon and The Thomas Joliffe, [1891] P. 7. The Clan Chisholm’s action in 
having its liability limited circumvented this rule. But under the Eng- 
lish doctrine that a judgment against one joint tort-feasor bars an action 
against others, the plaintiff could not maintain this action. Brinsmead v. 
Harrison, L. R. 7 C. P. 547. Compelled to avoid this result if it would attain 
justice, the court decided that a joint tort occurs when the parties unite in 
a single wrong, producing a single damage, and not when they combine sepa- 
rate wrongs. This rule follows English analogies in other branches of the 
law. Sadler v. Great Western Ry. Co., [1896] A. C. 450; Goldrei, Foucard 
& Son v. Sinclair, [1918] 1 K. B. 180; Thompson v. London County Council, 
[1899] 1 Q. B. 840. 


ASSIGNMENTS — CONTINUATION OF ACTION IN NAME OF ASSIGNOR AFTER 
ASSIGNMENT PENDENTE LITE — EFFECT OF SUBSEQUENT SURRENDER OF AS- 
SIGNEE’s INTEREST. — The defendant conveyed certain real estate to the 
plaintiff, warranting that a certain lease would expire in 1920. In fact 
there was an option of renewal which the tenant exercised, thus extending 
the lease until 1923. The plaintiff brought action to recover from the 
defendant for breach of warranty, but later conveyed the property to A. 
By a New York statute this conveyance operated to assign to A the plain- 
tiff’s cause of action for the breach of warranty. The action continued in 
the plaintiff’s name, and a verdict was rendered in his favor. The defendant 
moved to set this aside on account of the assignment. Thereafter A executed 
an agreement whereby he released to the plaintiff all claims arising out of 
the suit. Held, that this agreement affords a sufficient ground for denying 
the motion. Kaufman v. Wade, 121 Misc. 598, 201 N. Y. Supp. 832. 

Where a plaintiff assigns his cause of action pendente lite, the action may, 
even under statutes requiring the real party in interest to sue, be continued 
in the assignor’s name. Dundee Mortgage & Trust Investment Co. v. 
Hughes, 89 Fed. 182 (D. Ore.); Hawkins v. Mapes-Reeve Co., 178 N. Y. 
236, 70 N. E. 783. The fact that an assignment was made after the action 
was brought, is no ground for abatement, Dolberry v. Trice’s Ex’r, 49 Ala. 
207. The assignee, as the party chiefly interested, will be fully protected. 
A release or discharge given the defendant after notice of the assignment is 
of no effect. Andrews v. Beecker, 1 John. Cas. (N. Y.) 411. Cf. Wagner v. 
Nat. Life Ins. Co., 90 Fed. 395 (6th Circ.). If the assignor continues the 
action in his own name, he may be compelled by injunction to mark the 
judgment to the use of the assignee. Watson v. McManus, 224 Pa. St. 430, 
73 Atl. 931. And if the judgment is paid, he will hold the proceeds in con- 
structive trust for the assignee. Angel v. Smith, 6 App. Div. 251, 39 N. Y. 
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Supp. 1115. The present action was properly continued in the plaintiff’s 
name despite the assignment. See N. Y. Civ. Prac. Act, § 83. And regard- 
less of the release by the assignee, the defendant’s motion to set aside the 
verdict should have been denied. The defendant would always be fully pro- 
tected by a motion to have the assignee substituted as party plaintiff. He 
should be entitled to nothing more. Since the effect of the release is to 
revest in the plaintiff the beneficial interest in the action, this would have 
been an effective answer to a motion by the defendant to substitute the as- 
signee as party plaintiff; a fortiori it was ground for denying the motion to 
set aside the verdict. 


BANKRUPTCY — PARTNERS — DISCHARGE OF A PARTNERSHIP AS AFFECTING 
THE LIABILITY OF THE PARTNERS. — In an action on a note signed by a firm 
of which the defendant had been a member, the defendant set up as a 
defense the acceptance of a composition in bankruptcy proceedings in the 
federal district court. The record showed that the proceedings were against 
the firm and the members thereof as partners, but the schedule of assets 
contained only firm assets. The language in the order confirming the com- 
position purported to discharge the partners as well as the partnership. 
Judgment was given for the defendant. On appeal it was contended that 
the discharge granted the partners was not justified by the record and that 
the case should be treated as if the partnership alone had been discharged. 
Held, that the discharge of the partnership does not discharge the partner. 
Judgment reversed. Curlee Clothing Co. v. Hamm, 254 S. W. 818 (Ark.). 

For a discussion of the principles involved see Notes, supra, p. 614. 


BANKS AND BANKING— DEPOSITS — CONSTRUCTIVE TRUST OF MONEY 
DepositeD WitHouT AuTHoRITY.—A contracted to assign a lease to B. 
‘The defendant bank held the assignment in escrow under an agreement to 
deliver it to A when B paid A the purchase price and both parties gave 
their written consent. Without the knowledge of the defendant or B, A 
assigned his claim against B to the plaintiff. Subsequently, and without 
the consent of A, B deposited the purchase price with the defendant to 
the credit of A and the defendant delivered the assignment to B. The 
defendant charged the deposit against a past-due indebtedness of A. The 
plaintiff brought an action for the sum deposited. Judgment was given for 
the defendant. Held, that the plaintiff was the owner of the fund at the 
time of the deposit and is entitled to recover against the bank for con- 
version. Judgment reversed. Gillette v. Liberty Nat. Bank, 218 Pac. 1057 
(Okla.). 

A bank may set off a past-due debt against a deposit by the debtor 
although there were unknown equities of third persons in the money 
deposited. Arnold v. San Ramon Bank, 184 Cal. 632, 194 Pac. 1012; 
Garrison v. Union Trust Co., 139 Mich. 392, 102 N. W. 978; Meyers v. 
N. Y. Co. Nat. Bank, 36 App. Div. 482, 55 N. Y. Supp. 504. See 1 Morse, 
BANKS AND BANKING, 5 ed., § 326. But'in the principal case A did not 
authorize the deposit of the money to his credit. Consequently, the 
contractual relation of bank and depositor was not created and the bank 
did not gain the right of set-off. Wéilson v. Farmers’ Nat. Bank, 176 Mo. 
App. 73, 162 S. W. 1047. Cf. Winslow v. Harriman Iron Co., 42 S. W. 
608 (Tenn. Ch. App.). See 33 Harv. L. Rev. 977. The court holds the 
defendant as a converter of money of which the plaintiff was the legal 
owner. B’s intent, however, was to pass title to the bank for the account 
of A and not to an unknown assignee of A’s contract right against B. 
By the subsequent demand upon the bank, the plaintiff, as the agent of 
A, ratified B’s unauthorized delivery of the money and the transfer of 
the lease, but not the deposit of the money to the credit of A. The de- 
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fendant, having assumed the legal title to the money without authority in 
violation of the agreement, held it in constructive trust for the person 
beneficially entitled. Tarbox v. Tarbox, 89 Atl. 194, 111 Me. 374; Bennett 
v. Austin, 81 N. Y. 308. Cf. Page County v. Rose, 130 Ia. 296, 106 N. W. 
744. See 3 Pomeroy, Equity JURISPRUDENCE, 4 ed., § 1047; 1 PERRy, 
Trusts, 6 ed., §§ 231, 245. The plaintiff, as assignee of the chose against B, 
which was extinguished by this transaction, was beneficially entitled to the 
proceeds of the attempted deposit and should have recovered as the cestui 
under the constructive trust. 


CANCELLATION OF INSTRUMENTS — PoLicy INCONTESTABLE AFTER ONE 
YearR— Enyjorninc Action at Law.—A life insurance policy contained 
a provision that it was to be incontestable for fraud after one year. The 
insured died within the year. The company brought a bill against the ad- 
ministratrix in the federal court to cancel the policy for fraud. A motion 
to dismiss for want of equity jurisdiction was overruled, on the ground 
that the company’s remedy at law was not adequate since the defense of 
fraud would not be good after one year. The administratrix later, but within 
the year, started an action at law on the policy, in the federal court. The 
company filed a supplemental bill, asking an injunction against the law 
action. The injunction was refused. Held, that the injunction be granted. 
Judgment reversed. Jefferson Standard Life Ins. Co. v. Keeton, 292 Fed. 53 
(4th Circ.). 

Equity will take jurisdiction of an action to cancel an instrument for 
fraud, although the fraud would be a good defense to an action at law, if the 
defense may be lost through the passage of time. Ebner v. Life Ins. Co., 
69 Ind. App. 32, 121 N. E. 315. See Ramsey v. Life Ins. Co., 297 Ill. 592, 
600, 131 N. E. 108, 111. Although an action at law has already been 
begun, equity may enjoin the action, where the plaintiff-at-law by a dis- 
missal could endanger the defense of fraud. Buxton v. Broadway, 45 Conn. 
540; Metler’s Administrators v. Metler, 18 N. J. Eq. 270. Cf. Druon v. 
Sullivan, 66 Vt. 609, 30 Atl. 98. But equity is slow to take such cases 
from the law courts because of the constitutional guarantees of trial by 
jury. See Bankers Reserve Life Co. v. Omberson, 123 Minn. 285, 290, 143 
N. W. 735, 737; Johnson v. Swanke, 128 Wis. 68, 72, 107 N. W. 481, 483. 
The better solution is to allow the action to proceed at law, while equity 
retains jurisdiction to prevent the danger to the plaintiff-in-equity which 
would arise from a dismissal of the action by the’ plaintiff-at-law. Hoare v. 
Brembridge, L. R. 8 Ch. App. 22. See Chase v. Chase, 50 N. J. Eq. 143, 
149, 24 Atl. 914, 916. See 17 Harv. L. Rev. 408. But the federal 
rule does not permit a plaintiff to dismiss his suit if he thereby prejudices 
the rights of the defendant. Stevens v. The Railroads, 4 Fed. 97 (W. D. 
Tenn.). The decision in the principal case must depend, then, on an 
application of the rule that, where jurisdiction is concurrent, the first court 
to take jurisdiction will keep it. Clark v. Wooster, 119 U. S. 322. See 
Sprigg v. Trust Co., 206 Pa. St. 548, 555, 56 Atl. 33, 36. But see Kline 
v. Burke Construction Co., 260 U. S. 226, 235. See 1 Pomeroy, Equity 
JurispicTIon, 4 ed., § 179; CLarK, Equity, § 411. The result is unfortu- 
nate, for it deprives the plaintiff-at-law of a jury trial in a case where the 
issues are particularly adapted for such a procedure. 


Carriers — Goons: Duty To TRANSPORT AND DELIVER — Duty To SUPPLY 
Cars. — The plaintiff, a poultry shipper, ordered poultry cars from the 
defendant railroad. The defendant owned no such cars and had published 
this fact as part of its tariff and schedule, offering, however, to procure 
them from the owners for shippers on request. The defendant, exercising 
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due diligence, was able to procure the cars only after a delay, as a result 
of which the plaintiff’s goods awaiting shipment depreciated in value. For 
this loss the plaintiff sought damages. A Kentucky statute provides that 
“every company shall furnish sufficient accommodation for the transportation 
of all . . . property as shall, within a reasonable time previous thereto . . . 
be offered for transportation.” (1922 Ky. Stat., § 783.) The state constitu- 
tion provides that no carrier may contract itself out of its common law 
liability. (Ky. Const., § 196.) Judgment was given for the plaintiff. Held, 
that the fact that the carrier owned no cars of the type required and its 
announcement to that effect cannot relieve it of liability. Judgment reversed 
on other grounds. Davis v. McKinley, 255 S. W. 523 (Ky.). 

A railroad has a common law duty to supply sufficient facilities for the 
prompt transportation of the reasonable freight offerings of its territory. 
Illinois Central R. R. Co. v. R. & R. Coal & Coke Co., 150 Ky. 489, 
150 S. W. 641. See Yazoo & M.V.R. R. Co. v. Blum Co., 88 Miss. 180, 
192, 40 So. 748, 750. See 4 Exxiott, Rartroaps, 3 ed., §§ 2219, 2223; 2 
Hutcuinson, Carriers, 3 ed., § 495. The Kentucky statute has been 
construed as declaratory of this recognized common law duty. JIilinois 
Central R. R. Co. v. R. & R. Coal & Coke Co., supra. Beyond this basic 
duty, the road must provide reasonable facilities for all goods which it 
receives or holds itself out as ready to receive. Beard v. Ill. Cent. Ry. Co., 
79 Ia. 518, 44 N. W. 800. See DiGiorgio Importing & S. S. Co. v. Pennsyl- 
vania R. R. Co., 104 Md. 693, 703, 65 Atl. 425, 429. But, in the absence 
of such a representation, the road is only bound to exercise reasonable 
care in supplying equipment in excess of that required under its general 
duty. Pittsburgh, C. & St. L. Ry. Co. v. Morton, 61 Ind. 539. See 4 
ELLIOTT, op. cit., § 2223. Thus the defendant’s published disclaimer of any 
such representation should require of it only reasonable diligence in procuring 
poultry cars, unless the business of the road was such as to make them 
reasonable facilities for the fulfilling of its general public duty. Baker v. 
Boston & M.R.R. Co., 74 N. H. 100, 65 Atl. 386; Udell v. Illinois Central 
R. R. Co., 13 Mo. App. 254. Cf. Ft. Worth & D.C. Ry. Co. v. Strickland, 
208 S. W. 410 (Tex. Civ. App.). See 4 Extiott, op. cit., § 2223. Conse- 
quently the principal case may be supported either on the theory that sup- 
plying special poultry cars was part of the carrier’s common law duty in 
that territory, or that the defendant, holding itself out as a carrier of poultry, 
sought unreasonably to restrict its duty as to equipment. Cf. Mathis v. 
Southern Ry., 65 S. C. 271, 43 S. E. 684. But in the absence of these 
essential findings, it would seem that the disclaimer does not conflict with 
the constitutional provision, and, therefore, that an opposite result should 
have been reached. 


Crvit DeatH — Convict’s R1cHT To INHERIT AFTER STATUTE DECLARING 
Hm Civitty Deap. — At the time of the death of X, who died intestate, 
his father was in prison for life. A statute provides that a “ person sentenced 
... for life is thereby deemed civilly dead.” (1921 Oxia. Comp. Sr., 
§ 2308.) If the father could not take as heir at law, the plaintiffs would 
be entitled as the heirs of X. The plaintiffs brought an action of ejectment 
against the defendant who held under X’s father. The Oklahoma Constitu- 
tion, § 15, provides that “no bill of attainder . . . shall work a corruption 
of blood or forfeiture of estate.” From a judgment for the defendant the 
plaintiffs appealed. Held, that the convict has the same status as to 
property as if the statute had not been passed. Judgment affirmed. Grooms 
v. Thomas, 219 Pac. 700 (Okla.). 

In the early common law one civilly dead was divested of his property. 
See 1 Biack. Comm. 132. But authority was divided as to whether a 
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convict was civilly dead. Lord Coke considered all felons civiliter mortuus. 
See Co. Lirr. 130a. Blackstone, however, limited civil death to those who 
entered a monastery, abjured the realm, or were banished. See 1 BLack. 
Comm. 132. From early decisions it can be inferred that a convict was 
not deemed civilly dead. A felon could inherit. Coppin v. Gunner, 2 Ld. 
Raym. 1572. An attainted person could not be divested of land during his 
life. See Nichols v. Nichols, Plowd. 477, 486. Consequently the American 
courts have rejected any common law rule of civil death which vests the 
property of one sentenced to life imprisonment in his heirs. Platner v. 
Sherwood, 6 Johns. Ch. (N. Y.) 118; Kenyon v. Saunders, 18 R. I. 590, 30 
Atl. 470. Cf. Rankin v. Rankin, 6 T. B. Mon. (Ky.) 531. Letters of 
administration cannot be granted on his estate. Frazer v. Fulcher, 17 Ohio 
260. The courts have even disregarded the plain words of a statute 
declaring a convict to be civilly dead, treating it as being merely declaratory 
of the common law, under which a convict was not penalized by civil death 
nor by the devolution of his property to his heirs. Avery v. Everett, 110 
N. Y. 317, 18 N. E. 148; Smith v. Becker, 62 Kan. 541, 64 Pac. 70. Contra, 
In re Donnelly, 125 Cal. 417, 58 Pac. 61. The court in the principal case 
attempts to evade a statute, so clearly repugnant to modern ideas, by con- 
struing it as a bill of attainder and bringing it within the prohibitory provi- 
sions of the constitution. This interpretation cannot be supported. See 
3 Stusss, CONSTITUTIONAL History, 196, 266; 2 Story, CONSTITUTION, 5 
ed., § 1344. The result, however, is not to be deprecated, for it seems 
scarcely possible that the legislature intended to place a convict under dis- 
abilities greater than those entailed by the common law. 


CONSTITUTIONAL Law.—DuveE Process or LAw — CONSTITUTIONALITY 
OF PARTICULAR DECISIONS UNDER WORKMEN’S COMPENSATION Acts. — The 
deceased was employed in the packing plant of the defendant. The only 
practicable means of ingress and the one customarily used was over a 
railroad switch adjacent to the plant. In crossing this on his way to 
work the deceased was run over and killed. The widow was awarded com- 
pensation under the Utah Act, which provided for compensation in case 
of death by accident “ arising out of or in the course of employment.” 
The award was sustained by the state Supreme Court. Held, that the 
decision is not so arbitrary and unreasonable as to amount to a taking of 
property without due process of law. Judgment affirmed. Cudahy Packing 
Co. v. Parramore, U. S. Sup. Ct.; Oct. Term, 1923, No. 107. 

The validity of Workmen’s Compensation Acts in general is well estab- 
lished. New York Central R. R. Co. v. White, 243 U.S. 188; Madera Co. 
v. Industrial Commission, 262 U. S. 499. The Supreme Court, therefore, 
in reviewing the state judgment, is treating the case like those cases in 
which the hardship imposed in a particular instance by the application of a 
valid statute may amount to a denial of due process. Gast Realty & In- 
vestment Co. v. Schneider Granite Co., 240 U. S. 55; St. Louis, etc., Ry. 
v. Wynne, 224 U. S. 354. Cf. Kansas City Ry. v. Anderson, 233 U.S. 325. 
See 36 Harv. L. Rev. 1022. The test in such cases has been said to be 
whether the decision shocks the sense of fairness. Chicago & N. W. Ry. 
v. Nye-Schneider-Fowler Co., 260 U. S. 35, 44. However, in the case of 
Workmen’s Compensation Acts which, as the Court expressly maintains, 
impose liability on account of status and irrespective of fault, considera- 
tions of fairness would seem irrelevant; the values are economic rather than 
moral. The test laid down in the principal case is that of causal relation: 
the employment must be a substantially contributory cause of the injury, 
though it need not be a proximate cause. In applying this rather vague 
test the Court is assisted by other decisions which have granted compensa- 
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tion in similar cases. DeConstantin v. Public Service Commission, 75 W. 
Va. 32, 83 S. E. 88; In re Sundine, 218 Mass. 1, 105 N. E. 433; 
Stewart v. Longhurst, |1917] A. C. 249; Gane v. Norton Hill Colliery Co., 
[1909] 2 K. B. 539. The decision of the state court, supported by eminent 
judicial authority, is clearly not arbitrary or unreasonable. 


CoNSTITUTIONAL LAw— LEGISLATIVE PowERS— EXEMPTION OF NoN- 
RESIDENTS FROM INHERITANCE TAx.—A< state statute imposed a tax upon 
the transfer of decedents’ property within the state and also upon the 
receipt of shares in such property, exempting, in the case of non-resident 
distributees and estates of non-resident decedents, ‘“‘such intangible prop- 
erty as money on hand or on deposit, notes, credits, and evidences of 
debt.” (Hemincway’s Miss. ANN. Cope, 1921 Supp., §§ 4987a, 4987f.) 
Upon demurrer to a bill to compel payment of the tax by the estate of a 
resident decedent, it was objected that the statute was unconstitutional. . 
From a decree overruling the demurrer, the defendants appealed. Held, 
that the classification of such property according to the residence of the 
obligee does not violate the equal protection or the “privileges or im- 
munities ” provisions of the federal Constitution. Decree affirmed. Enochs 
v. State, 97 So. 534 (Miss.). 

The Fourteenth Amendment requires only equal operation of the laws upon 
all persons in like circumstances, and does not forbid reasonable classifica- 
tion. Magoun v. Illinois Trust & Savings Bank, 170 U. S. 283; Campbell v. 
California, 200 U. S. 87, 95. An inheritance tax statute distinguishing 
between residents and non-residents has been upheld. Maxwell v. Bugbee, 
250 U. S. 525. Cf. La Tourette v. McMaster, 248 U. S. 465. But cf. 
Travis v. Yale & Towne Mfg. Co., 252 U. S. 60; Ward v. Maryland, 
12 Wall. (U. S.) 418. The classification of choses in action according to 
the residence of the decedent or succeeding obligee, so as to tax only at 
the domicil of the obligee, is reasonable and constitutional, since it avoids 
possible double taxation; for a tax on the succession to debts and bank 
deposits may constitutionally be imposed although the whole succession 
has already been taxed at the domicil of the decedent. Blackstone v. 
Miller, 188 U. S. 189. Further, such a classification seems to be analyti- 
cally sound. If a chose can be said to have a situs at all, it must be 
with the owner, to whom alone it has value. See Joseph H. Beale, 
“« Jurisdiction to Tax,” 32 Harv. L. Rev. 587, 603 et seg. But see Charles 
E. Carpenter, “ Jurisdiction over Debts,” 31 Harv. L. REv. 905, 922 et 
seq. The dissent failed to recognize that an inheritance tax is not laid 
on the property affected, but on the privilege of transmitting and suc- 
ceeding to the inheritance. Magoun v. Illinois Trust & Savings Bank, 
supra. See 26 Harv. L. Rev. 381. 


CoNTRIBUTORY NEGLIGENCE — IMPROPER Basis For Last CLEAR CHANCE 
Doctrine. — The plaintiffs electric car was struck at a crossing by the 
defendant’s locomotive, and passengers on the car were killed. In an 
action for their death a joint judgment was rendered against both com- 
panies. Satisfaction was obtained from the plaintiff, who now sues for the 
amount of the judgment. The evidence tended to show that the de- 
fendant had the “last clear chance” to avoid the collision. The plain- 
tiff had contracted to save the defendant harmless from any liability im- 
posed upon it as a result of the plaintiff’s negligence. From a judgment for 
the plaintiff, the defendant appeals. Held, that because the railroad had 
the last clear chance to avoid the collision, the negligence of the electric 
company was not a proximate cause of the injury, and so despite the 
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indemnity agreement, the plaintiff could recover the amount of the judg- 
ment paid. Judgment affirmed. Colorado & S. Ry. Co. v.. Western Light 
& Power Co., 214 Pac. 30 (Colo.). 

Courts sometimes account for the last clear chance doctrine Ly saying 
that of two negligent persons who cause an injury, the one with the last 
clear chance is the sole proximate cause. See Northern Pacific v. Jones, 
144 Fed. 47, 52 (oth Circ.): But to say, as the court in the principal 
case did, that as to injured third persons, both wrongdoers are proximate 
causes, although as between themselves, only one proximately caused the 
injury, is to dress a rule of indemnity in the deceptive language of causa- 
tion. Cf. Cordiner v. Los Angeles Traction Co., 5 Cal. App. 400, 91 Pac. 
436. See Francis H. Bohlen, “Contributory Negligence,” 21 Harv. L. 
Rev. 233. In the present case, the power company promised to relieve the 
railway from all claims resulting from the power company’s negligence. 
Yet after a recovery by a third person, establishing the fault of the 
power company, the court gives the latter indemnity against the railway, 
saying that the accident did not result from the negligence of the power 
company. The railway seems saddled with the precise liability against 
which it contracted. The result might be supported if the indemnity con- 
tract were not intended to relieve the railway in cases where it had a 
“last clear chance”; but such a construction seems unusual. 


CRIMINAL Law — Duty To MITIGATE ACCIDENTAL RESULTS OF INNOCENT 
Acts. — The defendant was convicted under a statute of burning a building 
with intent to injure the insurer. (1921 Mass. Gen. Laws, c. 266, § 10.) A 
clause in the defendant’s policy stipulated that the insured should make 
all reasonable exertions to save the property. The trial court instructed 
the jury that “if after the fire has started accidentally and he then has it 
within his power and ability to extinguish the fire, and he realizes and knows 
that he can, and then he forms an intent to injure an insurance company, 
he can be guilty of this offense.” The defendant excepted. Held, that 
the criminal intent to injure could be formed after the fire started. Excep- 
tions overruled. Comm. v. Cali, 141 N. E. 510 (Mass.). 

The opinion is difficult to support on authority. Nothing is clearer than 
that a subsequent intent will not operate retroactively to make an innocent 
act criminal. Morse v. State, 6 Conn. 9; State v. Moore, 12 N. H. 42. It 
has, of course, long been settled that a defendant can be held if, with 
criminal intent, he omitted a legal duty, contractual or otherwise. Regina 
v. Instan, [1893] 1 Q. B. 450; State v. Smith, 65 Me. 257. But the duty 
of extinguishing a fire which one is not legally responsible for starting is 
hard to find. The common law has vigorously opposed the imposition of a 
duty of “ Good Samaritanism ” even in extreme cases. King v. Interstate St. 
Ry. Co., 23 R. I. 583, 51 Atl. 301; State v. Noakes, 70 Vt. 247, 40 Atl. 
249; Allen v. Hixson, 111 Ga. 460, 36 S. E. 810. See Macautay, Notes TO 
Draft oF INDIAN PENAL Cone, Penal Code (Calcutta, 1837), c. xviii, p. 76, 
note M. Further, a man is no more bound to mitigate accidental results 
of his own acts than results of acts of third parties. Griswold v. B. & M. 
R. R., 183 Mass. 434, 67 N. E. 354; Union Pacific Ry. v. Cappier, 66 Kan. 
649, 72 Pac. 281. Contra, Whitesides v. Southern Ry. Co., 128 N. C. 220, 
38 S. E. 878. The stipulation in the policy, however, may perhaps be con- 
strued as a promise. Warranties in policies are always to be construed as 
conditions precedent. Ellinger & Co. v. Insurance Co., [1905] 1 K. B. 31. 
But being expressed in words of promise they are also contracts, though 
the company has ordinarily no intention of suing on them. See 2 WILLISTON, 
Contracts, § 673. It would seem that the same rule should apply to any 
express promise in the policy; and this, although the court does not allude 
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to it, may furnish a contractual duty on which criminal liability in the 
principal case can conceivably be based. Cf. Regina v. Instan, supra. 


CRIMINAL LAW — TRIAL — FaILurRE TO MAKE FINDING ON SOME COUNTS 
AS INCONSISTENCY. — The defendant was indicted for the separate offenses 
of obtaining a signature to a note under false pretenses, and of obtaining 
money under false pretenses. The jury made no finding on the counts 
charging the first offense, and a finding of guilty on those charging the 
second. No evidence of false pretenses appeared other than statements 
made in obtaining the signature to a note which was subsequently paid. 
Held, that this was an inconsistent verdict, no finding on the first charge 
being equivalent to an acquittal, and an acquittal on the first charge being 
inconsistent with a conviction on the second. Conviction reversed. Pollock 
v. State, 97 So. 240 (Ala.). 

This reasoning cannot be supported. It is true that where there are two 
counts which the evidence shows to be inconsistent, a verdict of guilty as 
to each is inconsistent and ground for reversal. Tobin v. People, 104 Ill. 
565; Comm. v. Haskins, 128 Mass. 60. Contra, State v. Brundige, 220 
Pac. 1039 (Kan.). And from this it follows that where one count is shown 
by the evidence necessarily to include the other, a verdict of guilty as to 
the inclusive and not guilty as to the included counts would be inconsistent. 
Cf. Jackson v. State, 11 Okla. Cr. 523, 148 Pac. 1058. It is also true that 
by the weight of authority a failure to make any finding on some counts is 
an acquittal as to those counts, but only in the sense that the defendant is 
not convicted and cannot again be put in jeopardy. Guenther v. People, 24 
N. Y. 100; People v. Weil, 243 Ill. 208, 90 N. E. 731; State v. Leavitt, 87 
Me. 72, 32 Atl. 787. But to infer from this that it is equivalent to an actual 
finding of not guilty and can be used to show that a verdict is inconsistent, 
is to fall into a mere verbal trap. If, however, the upper court can see from 
the record that the failure to make a finding on the first count may have 
been due to lack of evidence, the risk of an actual inconsistency behind the 
verdict would allow it to grant a new trial. 


EsTATES BY THE ENTIRETY — EFFECT OF MARRIED WOMEN’S PROPERTY 
Acts. —A and his wife B held certain land as tenants by the entirety. 
The defendant obtained a judgment against A and one against B individually, 
under which liens attached to whatever interests in realty each possessed. 
A and B together later conveyed to the plaintiff, who sought an injunction 
against the defendant’s threatened levy upon the land in pursuit of his 
judgments. Held, that the land was not subject to lien on a judgment 
against either spouse and that consequently the plaintiff obtained a clear 
Fs Injunction granted. Getty v. Hupfel’s Sons, 292 Fed. 178 (E. D. 
Pa.). 

The defendant and her husband conveyed certain land and accepted 
bonds as part of the purchase price. On the husband’s death, the defendant 
claimed to keep the whole interest in the bonds, as surviving tenant by 
the entirety. The court below held that the husband’s estate was entitled 
to one-half the bonds as tenant in common. Held, that tenancy by the 
entirety in personal property does not exist in North Carolina. ‘Judgment 
affirmed. Turlington v. Lucas, 119 S. E. 366 (N. C.). 

For a discussion of the principles involved, see Notes, supra, p. 616. 


IncomE Taxes — Wat 1s INcoME — CoMPUTATION oF Tax oF ONE WHO 
Dies Durinc Course oF YEAR. — The decedent died during the fourth month 
of his tax year. His executors filed two income tax returns for that year, re- 
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porting the income received by the decedent and that received by them as 
his executors separately. The tax on each was computed in the manner set 
forth in the Revenue Act of 1921 for “ Returns for a Period of Less Than 
Twelve Months.” (42 Stat. at L. 251.) The executors paid the taxes so 
computed under protest, and, after their claim for a refund had been denied 
by the Commissioner, brought this action for a recovery. The collector 
moved to dismiss the complaint. Held, that the method adopted for com- 
puting the taxes was in accordance with the provisions of the statute and 
that such a method is constitutional. Motion granted. Bankers’ Trust Co. 
v. Bowers, 292 Fed. 793 (S. D. N. Y.). 

It is a sound principle of interpretation that where the meaning of a tax- 
ing statute is doubtful, it will be construed most strongly against the gov- 
ernment and in favor of the citizen. Gould v. Gould, 245 U. S. 151. The 
Treasury Department cannot extend the scope of a revenue law through its 
power to make rules and regulations for the enforcement of the tax laws. 
Morrill v. Jones, 106 U. S. 466. But where the intent of the statute is 
manifest the above rule of construction is not applicable, and regulations 
not inconsistent with the taxing act are unobjectionable. Jn re Hawley, 
220 Fed. 372 (S. D. N. Y.). There are no express provisions in the Revenue 
Act of 1921 defining the basis upon which the tax of one who dies in the 
middle of his tax year should be computed. Despite their absence, the court 
in the instant case seems clearly justified in its finding of the legislative 
intent, considering the changes made in the present act from the Revenue 
Act of 1918. See 42 Start. at L. 242, 251. Cf. 40 Stat. aT L. 1075. Once 
this construction is accepted there exists no constitutional obstacle to its 
application. Due process does not require that all subjects within the scope 
of an act be taxed in a uniform manner. LaBelle Iron Works v. United 
States, 256 U. S. 377, 392. Varying methods of computation are not ob- 
jectionable provided that there are legitimate distinctions between the 
classes of objects subjected to these variant modes. Brushaber v. Union 
Pacific R. R. Co., 240 U. S. 1, 24. It is apparent that the incomes of de- 
cedents require special treatment when the general scheme of a tax is based 
upon the productivity of a full year’s activity. The mere fact that the 
means devised by Congress to cover this class may, in some instances, bear 
heavily does not give the courts the power to hold the tax void. McCray 
v. United States, 195 U. S. 27, 60. Inequality of that nature is an un- 
avoidable consequence of the necessary generality of our system of taxation. 


INHERITANCE TAXES — PROPERTY SUBJECT TO TAX— FEDERAL ESTATE 
Tax ON PROPERTY APPOINTED UNDER A GENERAL Power. —A devised his 
estate to trustees to hold for B for life and gave B a general power of 
appointment thereof. A died before the passage of the Revenue Act of 
1918 which levied an estate tax to the extent of “ any property passing under 
a general power of appointment, exercised by the decedent.” (40 Star. 
At L. 1097; 1919 U. S. Comp. Stat. ANN. Supp., § 63363c, (e).) B died 
after the passage of this Act, appointing C. C would have taken in any case. 
By Pennsylvania law, C took under the settlor’s will. A tax was collected 
on the appointed estate. B’s executor sued to recover the tax paid. Held, 
that the tax takes effect as an excise tax and is measured by the value of 
the property under the decedent’s control. Judgment for the defendant. 
Pennsylvania Co., etc. v. Lederer, 292 Fed. 629 (E. D. Pa.). 

A succession tax is a payment exacted by the state in return for the 
service of supplying law to pass property. Frothingham v. Shaw, 175 Mass. 
59, 55 N. E. 623. See United States v. Perkins, 163 U. S. 625, 628. See 
Joseph H. Beale, “ Jurisdiction to Tax,” 32 Harv. L. REv. 587, 624, 6209. 
Only the states supplying this law can exact such payment. Matter of 
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Cummings, 63 Misc. 621, 118 N. Y. Supp. 684. See 36 Harv. L. REv. 602; 
35 Harv. L. REv. 326. Since at common law the property appointed under 
a general power of appointment passed by the will of the settlor, there was 
no succession to tax when the donee exercised the power. Comm. v. 
William’s Executors, 13 Pa. St. 29. See Duke of Marlborough v. Lord 
Godolphin, 2 Ves. Sr. 61, 77. Cf. Att’y Gen’l v. Upton, L. R. 1 Ex. 224. 
Consequently state statutes were made to contain express provisions taxing 
the exercise of a general power, thus making this act a part of the law of 
succession and taxable as such. Montague v. State, 163 Wis. 58, 157 N. W. 
508; Matter of Dows, 167 N. Y. 227, 60 N. E. 439. Cf. Matter of Fear- 
ing, 200 N. Y. 340, 93 N. E. 956. But see Jn re Bowditch’s Estate, 208 
Pac. 282 (Cal.). Such state statutes have been upheld as constitutional. 
Chanler v. Kelsey, 205 U. S. 466; Orr v. Gilman, 183 U. S. 278. Though 
Congress cannot regulate state inheritance laws, it can nevertheless tax 
successions. Snyder v. Bettman, 190 U. S. 249. The Act of 1916 taxed 
only real successions and would therefore not have imposed a tax in the 
principal case as, by Pennsylvania law, the only succession took place under 
the original will. United States v. Field, 255 U. S. 257. But the Revenue 
Act of 1918 expressly levies an estate tax “to the extent of any property 
passing under a general power of appointment.” And the tax thus takes 
effect as an excise tax on the act of appointment. The result is extremely 
harsh for, if the decedent had not exercised her power at all, the same 
beneficiary would have taken by intestacy and the decedent’s estate prob- 
ably spared a mulcting of a tax of half its value. The New York courts 
have felt the severity of this result and, applying the theory that the 


beneficiary took solely by the original will in cases where the beneficiary ~ 


would have taken the same amount anyway, have held that there was no 
succession to tax. Matter of Lansing, 182 N. Y. 238, 74 N. E. 882; Matter 
of Chapman, 133 App. Div. 337, 117 N. Y. Supp. 679, aff'd in 196 N. Y. 
561, 90 N. E. 1157; Matter of Haggerty, 128 App. Div. 479, 112 N. Y. Supp. 
1017, aff'd in 194 N. Y. 550, 87 N. E. 1120. Cf. Matter of Chauncey, 102 
Misc. 378, 168 N. Y. Supp. roro, aff'd in 187 App. Div. 952, 175 N. Y. 
Supp. 897. The principal case exacts a high toll for a needless act but the 
result unfortunately seems unavoidable on the excise tax theory. 


JupcMEeNts — Res JupicATA— EQUITABLE DEFENSE NOT RAISED IN 
Action aT Law. —One X, in violation of a contract with the plaintiff to 
convey certain land to him, conveyed to the defendant. In summary pro- 
ceedings brought by the defendant before a county judge to dispossess the 
plaintiff, the plaintiff failed to set up his contract as a defense, and the 
defendant obtained judgment. A statute provided that in such proceed- 
ings equitable defenses might be pleaded. The county judge had no 
jurisdiction to grant specific performance. The plaintiff now sues X and 
the defendant in equity for specific performance of the agreement. Held, 
that the plaintiff’s cause of action was res judicata. Yager v. Bedell, 206 
App. Div. 803, 201 N. Y. Supp. 466. 

The estoppel of a prior judgment includes in general all matters of 
defense which a party might have, but did not, set up. Werlein v. New 
Orleans, 177 U. S. 390; Oswald v. Cronk, 190 N. W. 162 (Ia.). Limitation 
of litigation is the reason for the rule. See 2 BLack, JUDGMENTS, 2 éd., 
§ 500. Res judicata, therefore, should not apply to pleas or defenses that 
could not have been concluded in the former litigation. See 17 Harv. L. 
REv. 499. Thus, defenses not cognizable in a court of law need not be 
pleaded. Johnson v. Christian, 128 U. S. 374. So also, where, as in the 
principal case, a court of law is without jurisdiction to grant affirmative 
relief failure to interpose an equitable defense should create no estoppel. 
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Spaur v. McBee, 19 Ore. 76, 23 Pac. 818; Uppfalt v. Woermann, 30 Neb. 
189, 46 N. W. 419. Contra, Fowler v. Atkinson, 6 Minn. 503. Some courts 
have gone farther, holding that statutes giving equitable jurisdiction 
to law courts on equitable pleas merely permit, but do not require, 
raising such defenses. Lorraine v. Long, 6 Cal. 452; Dorsey v. Rees, 
14 B. Mon. (Ky.) 157. Contra, Eastern Bldg. & Loan Ass’n v. Welling, 
116 Fed. too (D. S. C.). Furthermore, incidental determinations 
of questions over which a court has no direct jurisdiction are not 
conclusive. Hibshman v. Dulleban, 4 Watts (Pa.) 183. See Misir 
Raghobardial v. Rajah Sheo Baksh Singh, L. R. 9 Indian App. 197, 203. 
In the principal case adjudication of the plaintiff’s equities would seem 
to be beyond the powers of the magisterial court. Simon v. Schmitt, 137 
App. Div. 625, 122 N. Y. Supp. 421. Moreover, the plaintiff’s right is 
closely analogous to a counterclaim or set-off. A failure to plead such 
a claim does not ordinarily bar a subsequent action upon it. Barton v. 
Southwick, 258 Ill. 515, tor N. E. 928; Witte v. Lockwood, 39 Ohio St. 
141. See SUTHERLAND, DAMAGES, 4 ed., §187. The same result is reached 
even under mandatory statutes in cases where the damages sought are 
unliquidated, or greater than the amount over which the court has jurisdic- 
tion. Bush v. Kindred, 20 Ill. 93; Babcock v. Peck, 4 Denio (N. Y.) 292. 


LANDLORD AND TENANT— ASSIGNMENT AND SUBLETTING — EFFECT ON 
LESSEE’s RIGHT TO RECOVER ON COVENANT TO Pay FOR IMPROVEMENTS. — 
The lessor covenanted that upon the expiration of the lease he would 
purchase the buildings erected by the lessee at a valuation to be deter- 
mined by arbitration. The lessee covenanted not to assign. The lessee . 
did assign the entire term to X, under the same covenants. X erected a 
building. At the expiration of the term the lessor took possession and 
refused to pay for the building. The lessee sued and obtained judgment, 
damages having been assessed by the jury. Held, that the lessor is 
liable for the value of the building, but that an arbitration must be had 
to determine the amount. Judgment reversed. Hallen v. Spaeth, [1923] 
A. C. 684. 

The lessee parted with the entire estate in the land. Beardman v. 
Wilson, L. R. 4 C. P. 57. But he still retained the contract rights given 
by the covenants in the lease. See 1 TirFANY, LANDLORD AND TENANT, 
159, 338. If there was a forfeiture, or an unperformed ‘condition precedent 
to the performance of the lessor’s covenant to pay compensation, the 
lessee cannot recover on these rights. Kutter v. Smith, 2 Wall. (U. S.) 
491. But the breach of an express covenant not to assign does not effect 
a forfeiture of the estate, in the absence of re-entry by the lessor or an 
express stipulation providing for an absolute forfeiture. Spear v. Fuller, 
8 N. H. 174; Shattuck v. Lovejoy, 74 Mass. 204. Cf. Farnum v. Hefner, 
79 Cal. 575, 21 Pac. 955. The lessor merely acquires a right to damages. 
Spear v. Fuller, supra. One view regards performance of the lessee’s 
covenants, which are prior in time to the payment of compensation by the 
lessor, as a condition precedent to such payment. People’s Bank v. Mitchell, 
73 N. Y. 406. But usually an express covenant is necessary to achieve 
this result. Butler v. Manny, 52 Mo. 497. Covenants in a lease are 
generally regarded as entirely independent. See 2 Writiiston, CoNTRACTS, 
§ 890; 1 TirFANY, LANDLORD AND TENANT, 342. See 36 Harv. L. Rev. 
624. Contra, University Club v. Deakin, 265 Ill. 257, 106 N. E. 790. 
By approving the lessee’s action according to the covenants of the lease, the 
principal case merely applies this doctrine. No injustice is done, as the 
lessor still retains his right to damages for the lessee’s breach of his 
covenant not to assign. 
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LANDLORD AND TENANT — COVENANTS — BREACH OF CONDITION AGAINST 
ASSIGNMENT. — The defendants, under a contract to sell their entire busi- 
ness, had assigned to the plaintiff certain leases without obtaining the 
landlord’s consent. It does not appear whether there was a condition or 
a mere covenant against assignment. The leases ran to a non-existent 
corporation of which the defendants were trustees, and the plaintiff was a 
new corporation with the same name and business. The lower court gave 
judgment for the plaintiff in an action to recover the earnest money. 
Held, that the lease was not void, but at most merely voidable by the 
landlord, and that the assignee was so similar to the lessee that there 
was in effect no assignment. Judgment reversed. Greene v. Barrett, 
Nephews & Co., 201 N. Y. Supp. 496 (App. Div.). 

For a discussion of the principles involved, see NOTES, supra, p. 612. 


Process — SERVICE ON Non-RESIDENT INDIVIDUAL — EXEMPTION OF WIT- 
NESS SERVED IN INDIVIDUAL AND REPRESENTATIVE CAPACITIES. — While in 
California for the sole purpose of attending a judicial proceeding as witness, 
H, a resident of New York, who was president of a New York corporation 
and vice-president of a California corporation, was served with process in 
his individual and representative capacities in an action brought against all 
three. H and the two corporations petitioned for a writ of prohibition to 
restrain the respondent court from rendering judgment by default against 
them. Held, that the service of summons was void as to all petitioners. 
Peremptory writ issued. Hammons v. Superior Court of Los Angeles County, 
219 Pac. 1037 (Cal. App.). 

A non-resident within a jurisdiction solely to testify in court is exempt 
from service of process. Kauffman v. Kennedy, 25 Fed. 785 (D. Neb.); 
Matthews v. Tufis, 87 N. Y. 568; Mitchell v. Huron Circuit Judge, 53 Mich. 
541, 19 N. W. 176. See ALDERSON, JUDICIAL ‘WRITS AND Process, § 118. 
See 23 Harv. L. Rev. 474. This exemption is a privilege primarily of the 
court rather than of the individual, established to insure the attendance of 
witnesses who might be deterred if apprehensive of service. See Person v. 
Grier, 66 N. Y. 124, 126; Diamond v. Earle, 217 Mass. 499, 501, 105 N. E. 
363. See 33 Harv. L. Rev. 721. Consequently it protects foreign corpora- 
tions. Mulhearn v. Press Pub. Co., 53 N. J. L. 153, 21 Atl. 186; Sewanee 
Coal, etc., Co. v. Williams, 120 Tenn. 339, 107 S. W. 968; Rix v. Sprague 
Canning Mach. Co., 157 Wis. 572, 147 N. W. toot. See 30 Harv. L. Rev. 
655. It should not, however, protect domestic corporations. This distinction 
is made by what is apparently the only case on the point. Breon v. Miller 
Lumber Co., 83 S. C. 221, 65 S. E. 214. Cf. Case v. Rorabacher, 15 Mich. 
537; Frisbie v. Young, 11 Hun (N. Y.) 474. Usually there are other 
means of serving the domestic corporation; therefore the non-resident officer 
is less likely to fear service, and the ground for the exemption becomes cor- 
respondingly weaker. Manifestly, if there is no other means of service, 
the officer may avoid the jurisdiction unless offered immunity; but in such 
rare cases, the court’s interest in having the particular witness may well 
be secondary to the desirability of having a simple, predicable rule of 
exemption, and of allowing service on a domestic corporation at home. 


Pusiic OFFICERS — NATURE oF PuBLIC OFFICE — PowER oF EXECUTIVE 
TO REMOVE FoR Cause. — By statute the office of Bank Commissioner was 
created. The Commissioner was to be appointed by the Governor for four 
years, and to be removed by him “for cause,” giving due consideration 
to the recommendations of the majority of the bank representatives. The 
plaintiff, alleging that his removal was void, sought an injunction to restrain 
his successor from assuming office. A demurrer to the petition was over- 


Soe ao Seen peereee epee sn cence eprpetiie epee tent cere Morey: 





632 HARVARD LAW REVIEW 


ruled. Held, that the Governor’s action was not judicially reviewable. 
Judgment reversed. Bynum v. Strain, 218 Pac. 883 (Okla.). 

In the absence of statute an office is regarded as property. Its deprivation 
is not only reviewable, but the causes for deprivation are strictly limited. 
Rex v. Richardson, 1 Burr. 517. See State v. Hawkins, 44 Ohio St. 98, 113, 
5 N. E. 228, 234. See 2 Ditton, MunicipaL Corporations, 5 ed., § 475 
et seq. But a statute may expressly or by implication vest in the executive 
an absolute discretion over the removal of officers. His decision is then 
final. People v. Trimble, 19 Colo. 187, 34 Pac. 981; O’Dowd v. Boston, 149 
Mass. 443, 21 N. E. 949; Trainor v. Auditors, 89 Mich. 162, 50 N. W. 809; 
People v. Whitlock, 92 N. Y. 191. Cf. Queen v. Canterbury, 1 E. & E. 545. 
When the causes for removal are specified, it is commonly held that, however 
great the discretion of the Governor, he owes the office-holder at least an 
opportunity to be heard. Dullam v. Willson, 53 Mich. 382, 19 N. W. 112; 
Comm. v. Slifer, 25 Pa. St. 23. But when the removal is “ for cause,” 
almost all the courts have decided that “cause” means legal cause, and 
that the sufficiency, if not the truth, of the facts are open to review. Ayres v. 
Hatch, 175 Mass. 489, 56 N. E. 612; State v. Duluth, 53 Minn. 238, 55 
N. W. 118; State v. Hoglan, 64 Ohio St. 532, 60 N. E. 627; Osgood v. 
Nelson, L. R. 5 H. L. 636. See 2 ABBoTT, MUNICIPAL CoRPORATIONS, § 636; 
MecuHem, Pustic Orricers, § 454. Contra, State v. Kennelly, 75 Conn. 
704, 55 Atl. 555; Hertel v. Boismenue, 229 Ill. 474, 82 N. E. 298; State v. 
Hawkins, supra. And when, as here, the length of the term is fixed by 
statute, the case cannot be treated as if an unlimited power of removal is 
an incident of the power of appointment. See State v. Rhame, 92 S. C. 
455, 458, 75 S. E. 881, 883; Patton v. Vaughan, 39 Ark. 211, 214; Keenan 
v. Perry, 24 Tex. 253, 259. The decision in the principal case renders 
nugatory the requirement of cause by permitting arbitrary or capricious 
action by the executive. Cf. Ham v. Board of Police, 142 Mass. go, 7 N. E. 


540. 


REPLEVIN — DAMAGES — RECOVERY UPON REDELIVERY BOND FOR DeE- 
PRECIATION. —A replevied an automobile from B. B regained possession 
under a redelivery bond, upon which C was a surety. A was successful in 
the replevin action and received a judgment to recover possession of the 
automobile or, if delivery was impossible, to recover $2500. A accepted 
the automobile which had substantially depreciated in value while in the 
possession of B. A brings the present action upon the redelivery bond 
against B and C. Judgment was given for the plaintiff. Held, that the 
successful party in a replevin action may accept the property, although 
depreciated in value, and recover upon the bond for the depreciation. Judg- 
wa Hafner v. U. S. Fidelity & Guaranty Co., 219 Pac. 16 

ash.). 

The successful party, who had been deprived of possession during the 
litigation, was denied all recovery for retention, including damages for 
depreciation, in a replevin action at common law. Hopewell v. Price, 2 Har. 
& Gill (Md.) 275. Cf. Fields v. Crawford, Fed. Cas. No. 18,296 (D. Colo.) ; 
James v. Tintney, W. Jones, 434. See 2 Bacon, ABRIDG. 153. Replevin is 
now controlled by statutes which differ materially in various jurisdictions. 
Under the common statute providing for an alternative judgment, if the 
value of the chattel is determined as of the time of the trial, depreciation 
is a proper element of damages. Chapman v. Kerr, 80 Mo. 158; Wadleigh 
v. Buckingham, 80 Wis. 230, 49 N. W. 745. See 2 SepGwick, DAMAGES, 
9 ed., § 535; SHINN, REPLEVIN, § 648. Cf. Tucker v. Tremont Trust Co., 
242 Mass. 25, 136 N. E. 62. But if its value is assessed as of the time the 
property was taken, damages for depreciation cannot be included. See 
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Schrandt v. Young, 62 Neb. 254, 258, 86 N. W. 1085, 1087. A return of 
the property, or a tender of it in the same condition as when taken, satisfies 
the judgment and precludes recovery upon the alternative judgment for 
damages. Marks v. Willis, 36 Ore. 1, 58 Pac. 526; Frey v. Drahos, 10 Neb. 
504, 7 N. W. 319. See Coppey, REPLEVIN, 2 ed., § 1191; SHINN, op. cit., 
§ 665. But in the principal case the plaintiff could have rejected the re- 
turn of the property, since it had substantially depreciated in value, and 
have recovered upon the bond for the amount of damages fixed by the 
alternative judgment. Hallidie Co. v. Whidbey Co., 73 Wash. 403, 131 Pac. 
1156. Cf. Parker v. Simonds, 8 Met. (Mass.) 205. See SHINN, op. cit., 
§ 679. The plaintiff’s election to take the property, thus carrying out the 
original purpose of the replevin action, should not force him to forego his 
claim to compensation for depreciation. Damages for depreciation should 
be recoverable in a suit upon the bond although they were not assessed in 
the replevin action. Mounts v. Murphy, 126 Ky. 803, 104 S. W. 978; 
Yelton v. Slinkard, 85 Ind. 190. Cf. Smith v. Dillingham, 33 Me. 384. 
See 2 SEDGWICK, op. cit., §535. Contra, Newton v. Round, 109 Ia. 286, 
80 N. W. 391. This rule, adopted in the principal case, is clearly desirable 
as it may be difficult to prove the extent of the depreciation at the time of 
the replevin action, when the property is in the possession of the other 
party. See Wallace v. Cox, 100 Neb. 601, 607, 160 N. W. 992, 996. 


RESTRAINT OF TRADE—SHERMAN ActT—REASONABLENESS OF Com- 
BINATION OF LABOR AND CAPITAL. — The hand-made glass industry, follow- 
ing the introduction of machines, had become a small part of the glass 
industry. The price for the two products was the same, being determined 
by the machine industry. The hand-made glass manufacturers, faced by a 
scarcity of trained laborers and the consequent difficulty of competing with 
the machine industry, entered into a wage scale agreement with the union 
which embraced all the skilled labor, whereby the scale was to be issued to 
one set of factories for half the year and another set for the remaining 
half. This enabled all the factories to run at capacity for one period, 
doing away with a fatal overhead due to competition through the whole 
year with an inadequate labor supply. The carrying out of this agreement 
was enjoined as a violation of the Sherman Act. (26 Start. at L. 2009.) 
Held, that the combination was not in unreasonable restraint of trade. 
Decree reversed. Nat. Ass’n of Window Glass Manufacturers v. United 
States, U. S. Sup. Ct., Oct. Term, 1923, No. 353. 

That most combinations exercise restraint in varying degrees and that 
combination in industry is, within some limits, beneficial is recognized. 
See American Column Co. v. United States, 257 U. S. 377, 417. See 
Robert L. Raymond, “ The Federal Anti-Trust Act,” 23 Harv. L. Rev. 
353, 377 et seq.; “ The Standard Oil and Tobacco Cases,” 25 Harv. L. REv. 
31, 54. The evil aimed at by the Act is, thus, an “ unreasonable” 
restraint, the economic and social advantages of which are outweighed by 
the disadvantages. See Standard Oil Co. v. United States, 221 U. S. 1; 
United States v. American Tobacco Co., 221 U. S. 106, 175-184. The 
principal case is a forcible illustration that the judicial process here in- 
volved is not an application of a fixed legal concept to the facts, but a 
consideration of the facts themselves with a view to the proper economic 
solution of a particular problem. See Chicago Board of Trade v. United 
States, 246 U. S. 231, 239 et seg. Cf. United States v. Traffic Ass’n, 166 
U. S. 290, 312 et seg. The salient features of the restraint may be sum- 
marized as follows: (1) the combination eliminates competition between 
the manufacturers for the fixed labor supply and, to some extent, in pro- 
duction; (2) it affects only a fractional part of the window-glass industry; 
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(3) it cannot possibly gain predominance in the industry or appreciably 
affect the total production; (4) it cannot affect the price of the product; 
(5) it has no intention to monopolize the industry or fix prices; (6) it 
has no intention to exclude others from the industry by unfair methods; 
(7) it relieves the manufacturers of heavy overhead charges enabling them 
to compete with the machine industry; (8) it provides steady employ- 
ment at an agreed wage for a fixed number of skilled laborers who would 
otherwise be forced out of the industry. -A weighing of these factors 
compels the conclusion that the restraint on interstate commerce, if present, 
is reasonable. It is interesting to note that the district court reached a con- 
trary result on an opposite conception of the economic effects of the restraint. 
See United States v. Nat. Ass’n of Window Glass Manufacturers, 287 Fed. 
228, 232, 236 (N. D. Ohio). The decision further illustrates that the Sher- 
man Act may apply to a combination of labor and capital. In its inception 
the Act was undoubtedly aimed at the evils resulting from massed capital. 
See Standard Oil Co. v. United States, 221 U. S. 1, 50. See 21 Conc. 
Rec. 4088 et seg. But it was soon recognized, when labor organizations 
affected interstate commerce, that the presence and not the source of the 
evil was the material consideration. Loewe v. Lawlor, 208 U. S. 274; 
United States v. Workingmen’s Amalgamated Council, 54 Fed. 9094 
(E. D. La.). Accordingly, this new type of combination is deemed to be 
within the purview of the Act. 


SURETYSHIP — SURETY’s RIGHTS — PRIORITY OF SURETY WHO COMPLETES 
A BurLtpINGc Contract OveR MECHANIC LIENHOLDERS.—A surety on a 
bond for the construction of a building exercised his option to complete 
the contract when the contractor had defaulted. The cost of completion 
exceeded the amount unpaid under the original contract. Prior to the 
default various mechanic’s liens had been filed against money due or to 
be due the contractor. At the time of default there was an unpaid balance 
due the contractor for work already done, which the owner was entitled 
to retain until completion. The surety claimed that this amount should be 
applied on his expenses in completing the building. A decree was given in 
favor of the lienholders. Held, that the surety took only the rights of the 
contractor in the unpaid balance and thus was postponed to the lienholders. 
Judgment affirmed. Electric Transmission Co. v. Pennington Gap Bank, 
119 S. E. 99 (Va.). 

A Canadian case involved similar facts. Held, that the surety was sub- 
rogated to the rights of the owner and was entitled to use the unpaid 
balance as far as needed in completing the contract. Crown Lumber Co., 
Ltd. v. Smythe, [1923] 3 D. L. R. 933. 

A slight preponderance of authority supports the Canadian decision. 
Hackensack Brick Co. v. Bogota, 86 N. J. Eq. 143, 97 Atl. 725; Union Stone 
Co. v. Hudson Co., 71 N. J. Eq. 657, 65 Atl. 466; St. Peter’s Church v. 
Vannote, 66 N. J. Eq. 78, 56 Atl. 1037. Contra, Maneely v. New Vork, 119 
App. Div. 376, 105 N. Y. Supp. 976; Harley v. Mapes-Reeve Const. Co., 33 
Misc. 626, 68 N. Y. Supp. 191. The problem turns on whether the surety 
is subrogated to the owner’s rights in the unpaid balance, or takes only 
the rights of the defaulting contractor. It seems doubtful whether the 
policy behind the mechanic’s lien laws compels the result of the Virginia 
case. Upon the contractor’s default there is no money due him, for the 
unpaid balance is retained as security. Hence, under the statutes concerned, 
there is nothing to which the liens can attach, unless the theory be adopted 
that the surety completes in the place of the defaulting contractor. See 
St. Peter’s Church v. Vannote, supra, 83. But if the owner completes, the 
amount expended by him takes priority over the mechanic’s liens. Cf. 
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Maddux v. Buchanan, 121 Va. 102, 92 S. E. 830. See St. Peter’s Church 
v. Vannote, supra, 81. See 1923 Va. GEN. Laws, § 6432. Moreover, the 
surety’s obligation is solely for the protection of the owner. See Union 
Stone Co. v. Hudson Co., supra, 669. And in general, the surety on per- 
formance is subrogated to all the rights of the obligee. See STEARNS, SURETY- 
SHIP, 3 ed., § 248. It is clear that the surety is subrogated to the rights 
of the owner so as to prevail over intervening creditors and assignees 
of the contractor. Prairie State Bank v. United States, 164 U.S. 227; First 
Nat. Bank v. Trust Co., 114 Fed. 529 (oth Circ.); Illinois Surety Co. v. 
Mitchell, 177 Ky. 367, 197 S. W. 844. There seems no reason for differ- 
entiating between a mechanic’s lienholder and an attaching creditor. More- 
over, since the surety can escape all liability to the lienors by allowing the 
owner to complete the building, it seems harsh to penalize his effort to insure 
economical performance by doing the work himself. 


TrusTS — RESTRAINTS ON ALIENATION OF CESTUI’s INTEREST — NATURE 
OF AN EQUITABLE INTEREST SUBJECT TO A RESTRAINT AGAINST ALIENATION. 
_— The Treaty of Peace Order, 1919, which had the effect of a statutory 
“enactment, provided that “all property, rights, and interests” within His 
Majesty’s ‘Dominions belonging to German nationals, were thereby charged 
with certain payments. (TREATY OF VERSAILLES, Pt. = annex to § IV, par. 
4.) At the date when the Treaty came into force, an Englishwoman, who 
had married a German, was entitled to a life interest in a trust fund upon 
which there was a restraint against anticipation. In a summons for in- 
structions issued by the trustee, it was held that the life interest was within 
the Treaty charge. This decision was reversed by the Court of Appeal. 
Held, that the charge attached to the life interest, overriding the restraint. 
Judgment reversed. Public Trustee v. Wolf, [1923] A. C. 544. 

The English “ restraint on anticipation ” of a married woman’s separate 
estate was the forerunner of and is closely analogous to the “ restraints 
against alienation” upon equitable interests now recognized in many Ameri- 
can jurisdictions. See Gray, RESTRAINTS ON ALIENATION, 2 ed., §§ 140- 
142. In fact, the words “ anticipation ” and “alienation ” are used inter- 
changeably. See Jn re Ridley, 11 Ch. Div. 645, 648. See BispHAM, Equity, 
9 ed., § 104. The principal case thus throws new light on interests subject 
to these restraints. Courts have generally considered such a restriction, 
being one of the trust conditions, as an inherent qualification of the bene- 
ficiary’s property right. See Eaton v. Boston Trust Co., 240 U. S. 427, 429; 
Dunn v. Dobson, 198 Mass. 142, 146, 84 N. E. 327; Loraine v. Loraine, 
[1912] P. 222, 228, 231. See 155 L. T. 103. Support for this conception is 
found in the fact that the interest cannot be reached as the beneficiary’s 
property by attaching creditors or assignees in bankruptcy. Broadway Nat. 
Bank v. Adams, 133 Mass. 170; Munroe v. Dewey, 176 Mass. 184, 57 N. E. 
340. Cf. In re Wheeler’s Trusts, [1899] 2 Ch. 717. The restraint cannot 
be broken by the cestui’s own fraud or estoppel. Bateman v. Faber, [1898] 
1 Ch. 144. Nor can a court, without statutory aid, override the restriction 
for the beneficiary’s material benefit. Robinson v. Wheelwright, 21 Beav. 
214. Conceding the necessity of these results for a really effective re- 
straint, the House of Lords held that nevertheless the married woman was 
the beneficial owner of the life interest; that the restriction was only a 
personal disability for limited purposes, and could not stand in the path 
of the state. The decision seems sound in measuring the extent of the in- 
terest by principles of public policy. See Gray, RESTRAINTS ON ALIENA- 
TION, 2 ed., §§ 3, 21, 167. Although a restraint may be necessary to pro- 
tect a cestui from himself and his creditors, it is not necessary to protect 
him from the state. 
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WATERS — SUBTERRANEAN AND PERCOLATING WATERS — DIVERSION TO 
LANDS BEYOND ARTESIAN District oF OricIn.— The complaint alleged 
that the plaintiff owned a lot in an artesian district; that when all lot 
owners used, on land within the district, their correlative portions of perco- 
lating waters, the plaintiff was entitled to 6.58 minute-gallons; that the 
defendant had purchased the water rights of adjoining lot owners for the 
purpose of conducting water outside the district; that if the water so in- 
tended to be exported from the district were distributed ratably among 
those who were using on their own lands the water from the district, the 
plaintiff would be entitled to 15 minute-gallons; and that she needed this 
increase over her 6.58 minute-gallons, which, it is admitted, the de- 
fendant’s action would not impair. The plaintiff sought to enjoin the 
exportation of water from the district on the theory that water which was 
not beneficially used on the lots within the artesian basin belonged, to 
the extent of their necessity, to those who did usé the water on their 
lots. A demurrer to the complaint was sustained. Held, that as long as 
the plaintiff's correlative portion of 6.58 minute-gallons is not interfered 
with, she cannot object to the use to which other owners wish to devote 
their water rights. Glover v. Utah Oil Refining Co., 218 Pac. 955 (Utah). 

For a discussion of the principles involved, see Notes, supra, p. 602. 


WILLs — Construction — Girts To A CLass. — The testator bequeathed 
the estate of his late wife, to which he had become entitled at her death 
intestate, to his children, A, B and C, in equal shares as tenants in common 
absolutely. He left the residue of his estate to his children, A, B, C, D 
and E, in equal shares and proportions, directing that their shares should 
be vested in them at his decease. A was killed in the war during the testa- 
tor’s lifetime but the testator refused to believe in his death. Held, that 
A’s share of the prior legacy fell into the residue, but that the residue was 
to be divided equally among the remaining children. Whiston v. Woolley, 
[1923] 2 Ch. 253. 

Although there is no fixed rule as to whether a legacy is to be considered 
as given to individuals or to a class, certain presumptions will control in the 
absence of an expressed contrary intent. See Matter of Russell, 168 N. Y. 
169, 174, 61 N. E. 166, 167. The fact that the legatees are named, though 
far from conclusive, is deemed prima facie to indicate a distributive intent. 
Sharpless’ Estate, 214 Pa. St. 335, 63 Atl. 884. See Jackson v. Roberts, 14 
Gray (Mass.) 546, 551. Denominating the legatees as tenants in. common 
has little or no effect; it is not controlling against a class interpretation. 
Kingsbury v. Walter, [1901] A. C. 187; Manier v. Phelps, 15 Abb. N. C. 
(N. Y.) 123. Cf. Bolles v. Smith, 39 Conn. 217. A stipulation that the gift 
shall be in equal shares, or words to the same effect, seems unimportant for 
construction. Dove v. Johnson, 141 Mass. 287, 5 N. E. 520; Trenton Trust 
Co. v. Sibbits, 62 N. J. Eq. 131, 49 Atl. 530. Cf. Capes v. Dalton, 86 L. 
T. N. S. 129; Delafield v. Shipman, 103 N. Y. 463, 9 N. E. 184. The 
authorities differ as to the weight to be ascribed to the presumption against 
intestacy. In re Ives, 182 Mich. 699, 148 N. W. 727; Roosevelt v. Porter, 
36 Misc. 44, 73 N. Y. Supp. 800. For this reason there is a like doubt as 
to the significance of knowledge of the death of one of the named legatees 
without alteration of the will. Jn re Ives, supra; Page v. Gilbert, 32 Hun 
(N. Y.) 301. Contra, Bill v. Payne, 62 Conn. 140, 25 Atl. 354; Peck v. 
Peck, 76 Wash. 548, 137 Pac. 137. The testator’s refusal to believe in his 
son’s death would render this consideration unnecessary in the principal 
case. The first bequest would then be deemed prima facie distributive. It 
might be argued that the fact that the children were left separately their 
own mother’s estate is sufficient to overcome this presumption. Cf. Springer 
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v. Congleton, 30 Ga. 976. However, in the residuary bequest the ambiguous 
provision that the shares were to vest upon the testator’s death is deemed 
to outweigh the distributive presumption and indicate a class gift. If 
vesting is postponed beyond death, the presumption may well be against 
a class gift. Bowers v. Moore, 138 Tenn. 132, 196 S. W. 147. But here 
the provision is purely nugatory. The court, however, followed a previous 
English case that should not have carried such weight, since the chief ele- 
ment making for a distributive interpretation, the naming of the legatees, 
was lacking in that case. Jn re Featherstone’s Trusts, 22 Ch. Div. 111. 


WiLts— Girt TO GRANDCHILDREN UPON THE YOUNGEST’S ATTAINING 
TWENTY-ONE — THE THELLUSSON Act — Voip AccuMULATION. —A statute 
provides that no one shall dispose of property in such a manner that the 
rents or profits shall accumulate for any longer term than the life of the 
grantor or twenty-one years from the death of such grantor; any such 
direction shall be void and the property directed to accumulate shall go to 
such person as would have been entitled thereto if such accumulation had 
not been directed. (1915 Vict. Stat. 4966.) The testator gave the residue 
of his real and personal property to trustees to convert and invest at in- 
terest until the youngest of his grandchildren should attain the age of 
twenty-one years, and then to distribute amongst all his grandchildren in 
equal shares per capita, with a gift over to the issue of any deceased grand- 
child. The testator died in 1888. The twenty-one year period ended 
in 1909. Thereafter the youngest living grandchild of the testator having 
attained twenty-one, there being one daughter of the testator still living, 
the grandchildren requested the court to order that the fund be distributed. 
The next of kin claimed the accumulated income. Held, that the class was 
not determined until the death of the testator’s surviving daughter and 
therefore there could be no distribution, and that the accumulation of in- 
come from 1909 until the period of distribution was void under the statute 
and the persons otherwise entitled thereto were the next of kin. Judgment 
affirmed. Jn re Stevens, [1923] Vict. L. R. 584. 

This decision is unimpeachable. The general rule is that a class is de- 
termined at the period of distribution. Hall v. Hall, 123 Mass. 120; 
Worcester v. Worcester, 106 Mass. 128. In cases similar to the instant 
case, in order to determine the period of distribution, the “ youngest” is 
taken to mean the youngest whenever born, and until born the class remains 
open. Mainwaring v. Beevor, 8 Hare, 44; Caywood v. Jones, 32 Ky. L. 
Rep. 1302, 108 S. W. 888; Webber v. Jones, 94 Me. 420, 47 Atl. 903. Cf. 
In re McBride’s Estate, 152 Pa. St. 192, 25 Atl. 513. See Gray, RULE 
AGAINST PERPETUITIES, 2 ed., § 694; Kates, Future INTEREsTS, § 231. How- 
ever, an expressed contrary intention of the testator will govern. Toher v. 
Crounse, 57 Misc. 252, 107 N. Y. Supp. 990, aff'd in 127 App. Div. 934, 111 
N. Y. Supp. 1147. A second question concerns the validity of the accumu- 
lation of income. Apart from statutes accumulations are limited only by 
the Rule against Perpetuities. Kimball v. Crocker, 53 Me. 263. See Gray, 
RULE AGAINST PERPETUITIES, 2 ed., §§ 671, 688; 1 JARMAN, WILLS, 6 Am. 
ed., 299. But the Thellusson Act and similar state statutes embody further 
restrictions. See 39 & 40 Geo. III, c. 98; 7 N. Y. Con. Laws, 2 ed., 7312, 
7317; 1917 Hurp’s Itz. Rev. Srat., c. 30, $155. See 1 Stimson, Am. 
Stat. Law, § 1443. These statutes only strike down the accumulations in 
excess of the permissive period. Wragg v. Garside, [1919] 1 Ch. 132; 
Kolb v. Landes, 277 Ill. 440, 115 N. E. 530; In re Leisenring’s Estate, 237 
Pa. St. 60, 85 Atl. 80; Scott v. West, 63 Wis. 520, 582, 24 N. W. 161, 175. 
In the instant case there is at least an implied provision for accumulation 
in that a gift of residue carries with it the intermediate income. In re 
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Taylor, [1901] 2 Ch. 134. See Kates, Cases oN Future INTERESTS, 567 n. 
Cf. In re Townsend’s Estate, 34 Ch. Div. 357; Gutherie v. Walround, 22 
Ch. Div. 573. But the legatees are not immediately entitled thereto. See 
Houghton v. Harrison, 2 Atk. 329, 330. See 2 WiLtiAMs, ExEcuToRS, 6 
Am. ed., 1536. Nor could the grandchildren then of age terminate the trust 
because of the contingent interest of any children that may be born there- 
after. In re Travis, [1900] 2 Ch. 541. Cf. Saunders v. Vautier, 8 Beav. 
115; Wharton v. Masterman, [1895] A. C.»186; Higginbotham v. Barrett, 
14 Vict. L. R. 803. Under the foregoing statutes such an implied provision 
for accumulation is prohibited. Wragg v. Garside, supra; In re Billing’s 
Estate, 268 Pa. St. 71, 110 Atl. 768; In re King’s Estate, 121 Misc. 208, 
200 N. Y. Supp. 829. See, contra, Elborne v. Goode, 14 Sim. 165, 171. Cf. 
Robertson v. Hatfield, 244 Pa. St. 84, 90 Atl. 449; Mitchell’s Trustees v. 
Fraser, [1915] Scot. Sess. Cas. 350. The void accumulations go as the 
statutes provide. Jn re Billings, supra; In re Harteau, 204 N. Y. 292, 
07 N. E. 726. See, contra, In re King’s Estate, supra, 830. See 20 
Cor. L. Rev. 887. Under the Thellusson Acts, the excess goes to those 
who, without acceleration, would take it under the will. Weatherall v. 
Thornburgh, 8 Ch. Div. 261; Combe v. Hughes, 34 Beav. 127; In re 
Clulow’s Trust, 1 J. & H. 639. As the will designates no other disposition, 
the excessive accumulation of the residue goes to the next of kin. Jn re 
Martin’s Estate, 85 Pa. St. 51, 39 Atl. 841; Oddie v. Brown, 4 De G. & 


J. 179. 
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THE GROWTH OF AMERICAN ADMINISTRATIVE LAw. By Ernst Freund, 
Robert V. Fletcher, Joseph E. Davies, Cuthbert W. Pound, John A. 
Kurtz, and Charles Nagel. St. Louis: Thomas Law Book Company. 
1923. pp. 190. 


“Administrative Law” is hardly yet given de jure recognition by the 
English-speaking bar. Until yesterday it was treated even by scholars 
in the law as an exotic. Thus Dicey, in his classic Law of the Constitution, 
thanked God, like a true Briton, that the droit administratif of the 
wicked French had no counterpart on English soil. But in his Intro- 
duction to the last edition, he was painfully aware that the channel which 
separates certain tendencies in English law from the system and precepts 
which the French call droit administratif is constantly narrowing. Before 
that Introduction reached the public he had made still handsomer conces- 
sions. Again like a true Briton, facing facts eventually and not forever de- 
nying them, Dicey was jolted by the famous Arlidge case! into writing a 
luminous exposition of the far-reaching significance of that case,— the 
history which led up to it, as well as the history which it began. The 
very title of his essay—‘“ The Development of Administrative Law in 
England ” — must have roused many an unsuspecting reader. The steady 
development of the tendency to which Dicey, in April, 1915, so strikingly 
directed attention has since been the subject of vigorous treatment both 
by the English bar and bench.® 





1 Local Govt. Bd. v. Arlidge, [1915] A. C. 120. 

2 31 Law Q. Rev. 138. 

3 See Carr, DELEGATED Lecis~aT1on; Rex v. Secretary of State for Home 
Affairs, [1923] @ K. B. 361, 381-382. 
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In the United States, the pioneer scholarship of President Goodnow and 
Professor Freund sounded voices in the wilderness. It is almost incredible 
that the writings of Goodnow and Freund, beginning in the nineties, should 
have remained caviar not merely to the general. Their work was also 
unheeded by bench and bar, which is not too surprising when it is con- 
sidered that legal education hardly took note. But the prophetic scholar 
has his amused revenge when practice propounds theory. Necessity is the 
mother of discovery. And so, this illegitimate exotic, administrative law, 
almost overnight overwhelmed the profession, which for years had been 
told of its steady advance by the lonely watchers in the tower. In recent 
years hardly a volume of Bar Association proceedings is without some 
reference to this new phenomenon. Brute fact again compels resort to 
despised philosophy — isolated cases, in their multitudinous and varying 
recurrence, require correlation and creative direction. Thus we find this 
weighty recognition of the exigency of our problem in Senator Root’s 
presidential address to the American Bar Association for 1916: 


“There is one special field of law development which has manifestly become 
inevitable. . . . The Interstate Commerce Commission, the state public service 
commissions, the Federal Trade Commission, the powers of the Federal Reserve 
Board, the Health Department of the States, and many other supervisory offices 
and agencies are familiar illustrations. Before these agencies, the old doctrine 
prohibiting the delegation of legislative power has virtually retired from the 
field and given up the fight. There will be no withdrawal from these experi- 
ments. We shall go on; we shall expand them, whether we approve theoreti- 
cally or not, because such agencies furnish protection to right, and obstacles to 
wrong doing which under our new social and industrial conditions, cannot be 
practically accomplished by the old and simple procedure of legislatures and 
courts as in the last generation. Yet the powers that are committed to these 
regulating agencies and which they must have to do their work, carry with 
them great and dangerous opportunities of oppression and wrong. If we are 
to continue a government of limited powers, these agencies must themselves be 
regulated. The limits of their power over the citizen must be fixed and deter- 
mined. The rights of the citizen against them must be made plain. A system 
of administrative law must be developed and that, with us, is still in its infancy, 
crude and imperfect.” 4 


Another leader of the bar, Mr. William D. Guthrie, made the same 
subject the theme of his presidential address before the New York State 
Bar Association in 1923. One passage in Mr. Guthrie’s address strikingly 
illustrates how far we have traveled from the conventional conception 
of the English-speaking lawyer of droit administratif, as an essential 
denial of the Rule of Law: “I am not prepared to say that the time 
has yet come for the creation of special courts similar to the French 
administrative courts, although I am convinced that this will ultimately 
be found to be advisable.”® One could hardly find a more emphatic 
illustration, than this utterance by a great, conservative, common-law lawyer, 
of the gradual approach of different systems of law in fashioning similar 
covenants and similar swords in order to regulate similar situations. 

Happily, then, we have finished with the period of mere blind resentment 
against “government by commission” and of sterile longing for the golden 
past. Profound new forces call for new law—partly wholly new social 
inventions, partly fresh adaptations of old experience. The “great 
society,” with its permeating influence of science, large scale industry, and 





4 41 Am. Bar Ass. REP. 356-369. 
5 46 N. Y. Stare Bar Ass. Rep. 169, 187; GuTHRIE, THE LEAGUE oF NaTIONS 
AND MISCELLANEOUS ADDRESSES, 352, 377-378. 





640 HARVARD LAW REVIEW 


progressive urbanization, presses its problems; the history of political and 
social liberty admonishes us of its lessons. Nothing less is our task than 
fashioning instruments and processes at once wise and adequate for the 
service of economic and social freedom. The vast changes wrought by 
our industrial civilization during the nineteenth century inevitably reflected 
themselves in a steady extension of legal control over economic and social 
interests. At first, state intervention manifested itself largely through spe- 
cific legislative directions, depending almost wholly for enforcement upon 
the rigid, cumbersome, and ineffective machinery of the criminal law. By 
the pressure of experience legislative regulation of economic and social 
activities has had to resort for its enforcement to administrative instruments. 
Inevitably, this has greatly widened the field of discretion and thus opened 
the door to its potential abuse, arbitrariness. In an acute form and along a 
very wide range of action, we are confronted, wholesale, with new aspects 
of familiar conflicts in the law between rule and discretion. 

The impact of this development has aroused the attention of the legal 
profession, as evidenced by the addresses of Senator Root and Mr. Guthrie, 
to the legal issues involved in the powers exercised by a vast congeries 
of administrative agencies and the relation of these powers to the tradi- 
tional system of Anglo-American law. ‘Perhaps we can indicate the broad 
boundaries of these problems by saying that administrative law deals with 
the field of legal control exercised by law-administering agencies other 
than courts, and the field of control exercised by courts over such 
agencies. To this body of law the volume under review makes a notable 
contribution by the mere fact of its appearance. No longer a voice crying 
in the wilderness, no longer the summoning new word of an old leader 
of the bar. The emission of “administrative law” as legal currency, the 
recognition of the problems subsumed by that‘term as problems of high 
moment in our legal polity and capable of solution only if pursued by 
systematic, scientific study, the furtherance of that study through a series 
of essays on specific aspects of administrative law—these are, indeed, 
noteworthy encouragements for that development of a system of admin- 
istrative law which, as Senator Root has told us, is so imperatively needed. 
For these encouragements we are indebted to the Bar Association of 
St. Louis. 

A slender volume of six essays must content itself with broad outlines 
—at best, intimations of crucial issues, without that acute posturing of 
problems which is part of the process of solution. Taken together these 
papers manage to convey a deal of what lies beneath their surface. 

The curtain is raised by Professor Freund’s Historical Survey. The 
lawyers who heard this lecture and the readers who have thought their 
way through its printed pages must surely have shifted a good deal of 
their mental scenery of the law. Naif assumptions about Anglo-American 
law in its traditional application through courts are gently given their 
setting in the gradual extension of non-judicial (i.e., non-court) legal control 
with the ill-defined and undefined scope and nature of remedies through 
courts against abuse or incompetence of law-administering agencies other 
than courts. Professor Freund gives a just sense of the confusion and 
incoherence, of the rampant empiricism, which marks the present state of the 
cases concerning administrative law. Implicit in Professor Freund’s article, 
however, is an undue quest for certainty, for assurances in the application of 
law, born of an eager desire to curb the abuses of discretionary power, 
but a little unmindful, at least to one reader, that the problem of rule 
versus discretion is far broader than its manifestations in administrative 
law. In other words, Professor Freund does not sufficiently distinguish 
between those fields of legal control where certainty —the mechanical 
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application of fixed rules—is the chief characteristic of law, and those 
fields where the law means the application of standards—a formulated 
measure of conduct to be applied by a tribunal to the unlimited versa- 
tility of circumstance. Of course the application of a standard to indi- 
vidual cases opens the door to all those abuses of caprice and oppression 
against which we cannot be too alert. But resort to standards avoids the 
oppression and injustice due to abstractions (e.g., “freedom of contract ” 
instead of a working girl), or individual instances shaped into universal 
molds into which the infinite variety of life cannot be poured. 

Because of the danger of arbitrary conduct in the administrative applica- 
tion of legal standards (such as “ unreasonable rates,” “unfair methods 
of competition,” “ undesirable residents of the United States,” “unfit for 
habitation,” etc., etc.) our administrative law is inextricably bound up with 
constitutional law. These aspects of the subject, the problems raised by 
the Bill of Rights and certain assumptions more or less implicit in our 
constitutional system, are admirably adumbrated by Judge Pound of the 
New York Court of Appeals. One suspects, at times, that the writer feels 
somewhat constrained by his judicial harness. But those who read may 
read between the lines a sturdy recognition that the Constitution, is a 
Constitution, and not merely a code of restrictions for times long past. 
There always are safeguards which must be looked to other than litigation in 
court; “it must be remembered that legislatures are ultimate guardians 
of the liberties and welfare of the people in quite as great a degree as 
the courts.” ? 

The ultimate safeguards, Judge Pound amply indicates, are to be found 
in the people themselves, their standards, their zeal, their respect for one 
another and for the common good —a truth so obviously accepted that its 
profound implications, in practice, are largely overlooked. But, of course, 
safeguards must be also institutionalized through processes, through 
machinery, above all, through mental habits—the great moral code, in 
England, of what “is done” and what “isn’t done.” These safeguards 
largely rest in a highly professionalized civil service, (always remember- 
ing A\’s wise dictum that “the expert should be on tap but not on top”), 
an adequate technique for administrative application, a flexible, appropri- 
ate and economical procedure, (always remembering that “in the de- 
velopment of our liberty insistence upon procedural regularity has been a 
large factor” *), easy access to public scrutiny, and a constant play of 
criticism by a trained and spirited bar. 

We have not even made a beginning towards securing these safeguards, 
for we have hardly begun deeply to realize their need. Mr. Moorfield 
Storey, in his Introduction to Louis F. Post’s The Deportations Delirium 
of 1920, points the moral of the bar’s indifference to constitutional safe- 
guards in administrative enforcement of law when the bar itself is swept 
from sober moorings. Mr. Nagel’s paper on Federal Departmental Prac- 
tice is born of his humane administration, as Mr. Taft’s Secretary of 
Commerce and Labor, of the immigration laws. His observations upon the 
importance of decentralizing administration constitute, in view of his special 
experience, significant testimony which will be voiced, generally, by those 
who speak from experience, and who consider the effective capacity of a 
governmental machine stretched over a continent, not as doctrinaire specu- 
lation but as a practical day-to-day task of statesmanship. 

Most timely is Mr. Nagle’s reminder that the incidence of law is most 


6 See Roscoe Pound, “ The Administrative Application of Legal Standards,” 
44 Am. Bar Ass. REP. 445. 

7 Missouri, Kansas & Texas R. R. v. May, 104 U. S. 267, 270 (1904). 

8 Brandeis, J., in Burdeau v. McDowell, 256 U. S. 465, 477 (1921). 








642 HARVARD LAW REVIEW 


significant at the lowest point of contact. The sum total of law in action, 
with reference to relatively small matters and in its relation to the humble 
multitude, is the most important generator of that confidence in law 
which is its ultimate and only true sanction. It is in this field and 
with reference to these so-called minor interests, that administrative tech- 
nique and administrative traditions call for the greatest development. 
The vast interests- confided to the Interstate Commerce Commission 
and the Federal Trade Commission and state public service commissions, 
just because they are so vast, are not likely to suffer much or long from 
incompetence or injustice in our legal system. The papers by Judge 
Fletcher, Mr. Davies, and the late Commissioner Kurtz give reassurance 
of the effectiveness and fairness, on the whole, with which these highly 
important administrative agencies discharge their tasks. Fierce issues are, 
of course, stirring, and all is not as placid and easy as writers who give 
a rapid sketch unwittingly convey. 
FELIX FRANKFURTER. 





L’AssocIATION DU BARREAU AMERICAIN. By Mlle. G. Madier. Paris: 
1922. pp. i-Xv, I,1009. 


This is a study of the activities of the American Bar Association since 
its organization in 1878 and is the first of a series of studies carried on 
and published under the auspices of the Institute of Comparative Law of 
Lyons. The Institute is directed by Professor Edouard Lambert, Professor 
of Comparative Law in the University of Lyons, who writes the preface of 
the present volume. This study is based almost exclusively on a pains- 
taking examination of reports of Committees and proceedings appearing in 
the annual reports of the American Bar Association. 

For this reason, perhaps, the picture of the Association and its activities 
is painted in colors which are more indicative of the hopes and aspirations, 
which those zealous for the welfare of our profession have for the American 
Bar Association, than representative of its actual performance during a 
considerable period of its history. One cannot justly and effectively point 
out the strength or weakness of such an organization or appraise its ac- 
complishments without reading between the lines, or indeed outside the 
formal record. To accomplish such a task, one must take into account the 
play of divergent forces within the organization, not always revealed by 
the written record of the proceedings. To judge of its influence and its 
power in the profession at large, one must know to what extent it is, and 
has been in years past, representative of the profession in point of numbers 
and in point of the representative character of its membership, and how far 
its organization and method of precedure admit of action which is both 
deliberative and representative. 

And finally, to judge correctly the written records, one must have an un- 
derstanding, which we fear is not vouchsafed to Mlle. Madier, of the extent 
to which reports of committees and proceedings of American bar organiza- 
tions are the graveyards to which pious hopes and aspirations of the 
profession are relegated for a decent and orderly burial, not however, 
without hope of resurrection as the event has sometimes proved. 

There are chapters discussing the organization and method of action 
of the Association and numerous others dealing with special phases of its 
activities, among which may be mentioned The Teaching of Law, The De- 
fense of the Profession, The Administration of Justice, The Uniformity of 
Law, The Defense of the Constitution. 
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The chapter on The Teaching of Law sketches briefly the development 
of legal education in the law schools of the United States from the establish- 
ment of the Litchfield School down to the present time, and gives some 
account of the organization of the Association of American Law Schools 
and of its activities in conjunction with the section on Legal Education 
of the Association. This chapter, of course, is culled principally from 
the Association reports. The author sees in the reported action of 
the Association the gradual development of ideals of legal education not 
unlike the French. There is included some comment on the recent dis- 
cussion in the American Bar Association Journal of Mr. Alfred Z. Reed’s 
educational discovery, that the part played by the bar in our democratic 
society requires that the bar shall be kept open to the great mass of the 
people. French respect for law and for education very naturally could not 
tolerate such a suggestion, once it is reminded that the lawyer under our 
system is also a lawmaker; “dans ces conditions, la proposition d’ouvrir 
lacces du barreau a la grande masse du peuple apparait comme a peine 
discutable.” 

While we would not be prepared to go so far as Professor Lambert in 
asserting that the work of the section on Legal Education combined with 
that of the Association of American Law Schools takes “le réle d’un veri- 
table ministére de l’education juridique,” nevertheless the record taken as a 
whole shows the growing influence of the Association of American Law 
Schools upon the bar at large and upon the activities of the Bar Association. 

The record of the Bar Association also taken as a whole, despite some 
back-slidings, nevertheless denotes progress. An organization which embraces 
only a small percentage of the bar as a whole, and whose membership is 
as heterogeneous as is that of the bar as a whole, must necessarily find it 
difficult to speak for the bar as a whole or for any homogeneous element 
in it. 

That it is speaking with increasing vigor and effectiveness and that it 
is speaking more and more for that element in the profession which would 
advance professional standards and well being, is apparent from this exami- 
nation of its records. HARLAN F. STONE. 





An INTRODUCTION TO THE History oF ENGLIsH Law. By Harold Potter. 
London: Sweet and Maxwell, Ltd. 1923. pp. xvi, 218. 

OUTLINES OF THE History oF ENGLISH AND AMERICAN Law. By William 
F. Walsh. New York: New York University Press. 1923. pp. xvi, 


534- 


The fact that two more writers have taken up the task of preparing 
manageable text-books of English Legal History is an encouraging sign 
that there is a growing interest in the subject on both sides of the Atlantic, 
in spite of the exceptional difficulties which beset the adventurer in this 
field. It is only natural that each of these works should bear unmistakable 
marks of its provenance. Thus: Mr. Potter’s Englishry is very apparent 
from the circumstance that he devotes almost one half of his text to 
general, institutional, and procedural history, — a bias which is very marked 
in English legal and historical teaching. Every student reading history 
for Honours in an English university will have had a fair amount of 
constitutional history, and in many cases will have acquired a thorough 
knowledge of this vital subject based on a detailed study of Stubbs’ Select 
Charters and the similar collections of Gardiner, Prothero, Grant Robert- 
son, and Tanner. Similar, if less stringent, demands are made by the 
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bar examinations. It is in view of these conditions that Mr. Potter 
has prepared “a book for those students, commencing their studies for 
University or professional examinations, and, it is hoped, for a History 
Honours degree, which, while not professing completeness, lays before 
them fundamental principles with such detail as will not prevent them 
losing sight of the main thread of legal development.” 

The first ninety pages are occupied by chapters on the sources, the 
history of the law courts before 1873, the Judicature Acts, trial by 
jury, and the history of civil procedure, the whole being preceded by a 
general sketch of legal development which serves equally well as intro- 
duction and conclusion, and shows the author’s capacity for taking a long 
view of his subject, and his acquaintance with recent literature. In so 
controversial a subject it is easy to find points of disagreement, especially 
as the author makes no attempt to disguise the fact that all is not certain 
even among the experts and specialists; thus, “stagnation” is perhaps 
too strong a term to apply to the period 1660-1800, of which, indeed, too 
little is known; nor can we agree that “to some extent the provisions 
of Oxford were nullified by the statute in consimili casu, big with future 
law,” for it seems that the statute had little result save the writ of entry 
of that name, its effect being to restrict rather than to enlarge the power 
of chancery to devise new writs. On the other hand there is ample con- 
firmation for the author’s remark that “it is the struggle between the 
seignorial and royal courts which will explain many of the curious twists 
and turns of our medieval common law.” We feel with Mr. Potter that 
our ignorance of the work of the communal and seignorial courts is one 
of the most serious lacunae in English legal history. The discovery, re- 
cently announced by Mr. Hilary Jenkinson in 1 CAMBRIDGE HISTORICAL 
JOURNAL, 103-107, of some fragments of county court rolls among the Stonor 
papers constitutes a new and very welcome factor in the situation, and 
raises the hope that similar records may still be awaiting the light of 
day among the muniments of other families descended from medieval 
sheriffs. Although the author generally shows himself quite abreast of 
recent historical publications, yet we believe his account of the court of 
star chamber would have gained in clarity from a reference to Tanner, 
Constitutional Documents, 249 et seq., which is a very judicious summary 
of this difficult point. The vexed question of the so-called Act pro camera 
stellata may be considered together with the parallel problem of the 
exchequer chamber. In each case there is an old court of imperfectly- 
defined constitution wielding powers derived fundamentally from those 
of the council, side by side with a later and more strictly-defined body 
of somewhat similar personnel whose jurisdiction is statutory, and which 
one would now describe as a statutory committee of the council. With 
the star chamber the statutory powers were of minor importance com- 
pared with the court’s customary jurisdiction, and soon lapsed. With the 
exchequer chamber it was otherwise, for the statutory powers formed the 
basis of most of its activities. But in the one case there is the difficulty 
of deciding at this distance of time and in the absence of records whether 
the statute pro camera stellata was regarded as erecting a separate court, 
or as conferring new powers on the old star chamber. In the case of the 
exchequer chamber the statutory powers became permanent and the cus- 
tomary powers obsolete. Both instances exhibit the medieval habit of 
shirking the question of the separate existence of institutions, and of 
piling one temporary expedient upon another, regardless of form and logic, 
and to the perpetual confusion of posterity, which has the convenient but 
very modern habit of thinking in terms of great precision upon its con- 
stitutional machinery. 





BOOK REVIEWS 645 


A short chapter on tort and, crime is followed by three chapters on 
contract, real property, and equity, the whole concluding with appendices 
on the influence of Roman law and the history of the law merchant. In 
discussing De Donis the author rightly refers to the recent discovery of 
the real intention of the makers of that famous act, and in connection with 
Quia Emptores mentions the interesting case of Re Holliday, [1922] 2 
Ch. 698, where it was held that; Quia Emptores applies to lands held ut de 
corona. On page 157 in the matter of barring entails by fine, a “no” has 
slipped into the text so as to reverse the author’s meaning. 

Professor Walsh’s book is likewise typical; the absence of any treatment 
of institutional and constitutional history is in accord with the American 
custom of treating these subjects slightly, throwing more emphasis upon 
substantive law and its history, and in this respect the work clearly 
shows that its author intends it to be used —as indeed he recommends — 
concurrently with the usual law school work, to which its various sections 
form historical introductions. Book I deals with Anglo-Saxon, feudal, and 
early common law. Book II covers the history of the principal topics of 
real property law, the estates, the history of conveyancing, rents, profits, 
easements, and the like, with chapters on personal property, wills, and 
inheritance. Book III covers crime, tort, contract, commercial law, pro- 
cedure, and so forth. In all this the author has availed himself of the 
leading secondary authorities from whom the more unusual references 
seem to have been taken, such as to the epoch-making De Re Diplomatica 
which is ascribed to “ Malibon” on page 243. A certain tendency to over- 
emphasis of the existing law at times betrays the writer into expressions 
which have a decidedly unhistorical sound. On page 207 we read that 
“no intelligible reason was given or can be given for the rule in Tyrell’s 
case,” and on page 250 that “the obvious conclusion must be that no 
reason for the rule [forbidding a fee upon a fee] ever existed. The 
arbitrary rule became established somehow during the fourteenth and 
fifteenth centuries.” The historian must allow that whatever mischief 
these or any other rules have caused in modern times is due not only to 
the authors of them, but also to the lawyers and legislators who allowed 
them to survive into an age where their operation was clearly irrational. 
But it would need very strong proof to justify the assertions that rules 
of far-reaching importance were laid down by distinguished judges without 
any reason at all, save caprice or some Puck-like delight in turning the 
law upside down. The reasons may be obscure, or they may seem pedantic 
or even absurd to the modern mind, but we have no right to say that they 
did not exist, or that they did not genuinely appear sufficiently cogent 
to the contemporary bench which made the rules. Students of history 
must not be led into the temptation of avoiding the difficulty of under- 
standing another age simply by declaring the whole thing to have come 
about “somehow” without rime or reason. One more point we would 
raise, and that is one of American history. Professor Walsh asserts that 
“in the United States lands have always descended to all the heirs, male 
and female in equal shares, primogeniture never having been recognised 
here. The original patents of American lands made by the King expressly 
provided for socage tenure according to the custom of the county of Kent, 
which accounts for the American rule.” Now the custom of Kent is 
partibility among sons, not daughters, and even so this custom is not the 
classical socage but gavelkind. When feudal incidents were abolished in 
England at the Restoration, military tenure was converted into free and 
common socage, but that did not substitute partibility for primogeniture 
which in fact obtains a free socage as well. The colonial charters in fact 
do not mention the custom of Kent but only the “manor of East Green- 
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wich in the county of Kent,” the colonies being made technically parcels 
of that manor. Consequently, not partibility but primogeniture was the 
early law in America. The process of the change by colonial custom and 
statute to partibility, and the conflicts with the Privy Council over the 
validity of it, is a well-known and very interesting incident in American 
legal history. It is discussed in 3 YALE ReEviEW, 261-204, and in the Re- 
port of the American Historical Association, 299-350 (1894). These, 
however, are but details in a careful work which should fulfill its purpose 
admirably. Select reading references are given to each of the three 
books, which will enable the inquisitive student to travel farther afield in 
satisfaction of the historical curiosity which Professor Walsh’s Outlines 
will certainly arouse. 

TuHeoporE F. T. PLUCKNETT. 





THREE CRIMINAL LAW REForMERS. By Coleman Phillipson. London: J. M. 
Dent & Sons, Ltd. 1923. pp. 344. 


The “ three criminal law reformers ” are Beccaria, Bentham and Romilly. 
Approximately a third of the book is taken up with a narration of the lives 
of the three reformers. Another third is devoted to a description of the 
age in which each lived, and particularly of the legal conceptions prevalent 
in that age, and of the influence and achievement of each in changing the 
conceptions of his time. The remainder of the book consists of a sum- 
mary of the ideas on criminal law of each of the reformers. 

The views of Bentham and Romilly on criminal law and its reform are 
contained in so many different publications, and are so scattered through 
the volumes of their works, as to need regrouping and restatement, if 
they are not to be forgotten. The restatement of the ideas of Beccaria 
was not so necessary, as they are all contained in one small volume, which 
has been translated into English, However, the English translation of 
Beccaria’s “ Dei Delitti” is out of print and not readily accessible. Thus 
Mr. Phillipson: has undoubtedly performed a real service in collecting, 
regrouping and setting forth in his book the views of the three reformers. 

Of even greater value is Mr. Phillipson’s description of the age in which 
each reformer lived, and the influence of each on his contemporaries and 
on future generations. The description of the administration of justice 
in England in the days of Bentham and Romilly, the first quarter of the 
nineteenth century, should both surprise and interest American lawyers, 
as well as increase their realization of the fact that all the problems of 
law enforcement did not begin with prohibition. Romilly’s argument that 
laws should not be so severe that prosecutors, juries and judges will not 
enforce them, sounds very familiar, but met with as great opposition in 
his day as the same argument often has to contend with today. 

Some of the problems of the criminal law and its administration over 
which the three reformers labored, are no longer controversial questions, 
and so are not particularly interesting to us. We find it hard to realize 
why Beccaria went to such length to demonstrate that secret criminal 
trials, torture to extract confessions, and the right of sanctuary, were 
wrong and should be abolished. We become impatient with Bentham’s 
insistence that utility should be the basis of all provisions of criminal law 
and procedure, and wonder why he does not realize that everybody agrees 
with him. We find it hard to conceive how Romilly could fail to per- 
suade Parliament to abolish the death penalty for so many offenses which 
we now consider deserving of only slight punishment. 
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Many of the topics discussed by the three criminal law reformers have 
not been settled, and are as vital to us as they were to them. Many 
readers will undoubtedly find their arguments on these controversial points 
the most interesting and instructive part of the book. Mr. Phillipson has 
taken pains to set forth the views of the three reformers on such topics 
at considerable length. Sometimes they did not agree among themselves, 
as on the desirability of capital punishment, for example, Beccaria and 
Bentham advocated its total abolition, while Romilly favored its retention 
if confined to murderers. 

One of the abuses against which all three reformers inveighed was the 
excessive discretion entrusted to the judges. They wished mild and equit- 
able laws, but believed that it was the function of the judge to administer 
the law exactly as it was written. Now, after passing through a period of 
rigidity in the administration of criminal law, we are providing for greater 
discretion in its application, in the form of juvenile and domestic rela- 
tions courts, and an extension of probation and parole. Perhaps we are 
going too far, and the next generation of law reformers will resurrect the 
arguments of Beccaria, Bentham and Romilly against discretion. 

The power to pardon was as much abused in their times as is the 
power to pardon and parole in some quarters today; hence Beccaria 
favored its total abolition, arguing that “clemency is a virtue that belongs 
to the legislature and not to the executor of the laws.” The French 
Assembly, following his views, deprived the executive of the power to 
pardon, but after a few years’ trial it was found necessary to restore it. 
Bentham thought that the power to pardon should be used very sparingly, 
because it renders punishment uncertain. 

The Three Criminal Law Reformers is a very scholarly production. 
It starts with a bibliography in English, French, Italian and German. 
Nearly every page contains one or more notes indicating the sources of 
the statements made in the text. Mr. Phillipson has succeeded admirably 
in giving the reader the ideas of his reformers and of the times in which 
they lived. He makes no attempt himself to pass judgment upon the 
views of the three reformers, but merely sets them forth with their his- 
torical background and leaves the reader to judge for himself of their 
validity. ‘The lengthy untranslated quotations in French show that the 
book is not intended for the man on the street, but students of the history 
of criminal law and persons interested in possessing intelligent opinions on 
present day problems of criminal administration should find it both inter- 
esting and illuminating. 

Sam B. WaRNER. 





A TREATISE ON THE AMERICAN LAW OF ADMINISTRATION (including Wills). 
By J. G. Woerner. Vols. I, II, III. Third Edition, Revised. By 
William F. Woerner. Boston: Little, Brown and Company. 1923. 
pp. cclxvii, 2121. 


Judge Woerner’s first edition originated in his preparation of himself 
for the duties of Probate Judge in Missouri many years before the publica- 
tion of the book in 1889. The second edition was produced by him and 
his son, the present editor, in 1899. It was in no sense a rewriting of the 
work, but consisted rather of an exhaustive collection of new authorities 
and a moderate revision of the text as a result of its constant use by a 
decade of practitioners. The present edition contains over five hundred 
new pages of text. The number of sections, however, is almost precisely 
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the same; and the new matter, therefore, consists mainly in the citation of 
decisions of the last quarter century. Additional references to the Na- 
tional Reporter System have helped to swell the volumes. 

The book remains, then, much as it was thirty years ago,—the best 
exposition of the American law by an expert possessed of a clear, exact, 
monotonous style. No one was better qualified to give a practical exposition 
of our decedent estates law than Judge Woerner. A generation of lawyers 
owes him much. Yet it is the more to be regretted that he dealt only 
' sparingly with general principles and withheld from us so often a trenchant 
criticism of doctrine and decision. The present editor offers little or nothing 
by way of remedy. It is perhaps due to this defect that such fundamental 
decisions as Atwood v. Rhode Island Hospital Trust Co., 275 Fed. 513 
(1st Circ., 1921), Thorburn v. Gates, 225 Fed. 613 (S. D. N. Y., 1915), 
and Hewson v. Shelley, [1914] 2 Ch. 13 do not appear in the index; though 
on the whole the seeker for recent cases will find himself well repaid. A 
scientific treatise of the first rank on the American law of administration 
remains to be written. 

Jos—EPH WARREN. 





THE SETTLEMENT OF ESTATES OF DECEASED PERSONS AND OTHERS IN MAssSa- 
CHuSETTS. Second Edition. By Guy Newhall. Boston: G. A. Jackson. 
1923. pp. xi, 628. 


The second edition of Mr. Newhall’s very clear statement of the Massa- 
chusetts Probate Law — the best exposition of that law — adds to the first 
edition of 1915 eight years of legislation and the development of twenty- 
five volumes of the reports. The recent publication of the General Laws 
has made a new edition necessary for a working manual. The text has been 
lengthened by the addition of chapters on the Federal Estate Tax, the In- 
come Taxes, and Appeal and Error. Notes, absent in the earlier edition, 
now include the development of minor points and all the important Massa- 
chusetts decisions through volume 244. 

We have nothing but good to say of this book. J. W. 





Tue Law RetatTinc To Frxtures. By Benaiah W. Adkin and David 
Bowen. London: The Estates Gazette, Ltd. 1923. pp. xliv, 403. 


This volume was prepared chiefly for the use of the students of the 
College of Estates Management. In the preface Mr. Adkin states that 
he prepared the outline of the book, but that most of the rest of the 
work is the result of the efforts of his co-author, of whom he says: “ His 
labours have resulted in the publication of the largest work ever written 
upon the subject.” If the author of this statement had cautiously added 
“in Great Britain” he would not have exposed his ignorance of the litera- 
ture of the subject, since there is more than one American work consid- 
erably larger than this new volume. Moreover, a careful study of even 
the first edition of Mr. Ewell’s meritorious work, covering both English 
and American law, probably would have proved very illuminating to the 
authors. In the opinion of the writer Mr. Ewell’s work, though published 
forty-seven years ago, is the more modern of the two. 

This book probably cites every English case of any importance on the 
subject, from the Year Books down to the present time, and, in addition, 
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the facts and holdings of many of the decisions are stated in some detail, 
so that the work ought to be of value to English practitioners as a digest 
of the law of fixtures. There is a painstaking attempt (sometimes almost 
despairingly so) to state the English law of fixtures in the form of definite 
rules and maxims. After properly explaining the meaning they intend to 
give to the term “fixtures,” the authors proceed to state what they call 
the two general rules of fixtures, first, that whatever is annexed to the 
land forms a part of the land, and second, that whatever once becomes 
a part of the freehold cannot afterwards be severed by a limited owner. 
To the second general rule it is stated there is “an exception” as to 
articles annexed for the purposes of trade, or domestic ornament and 
convenience. The ancient plan of stating the great bulk of the law of 
fixtures as exceptions to a general rule of law has thus been most faithfully 
followed, without any suggestion that there might be any other possible 
way to treat the subject. Since some two-thirds of the entire volume 
would be wiped out were all pertaining to the “exception” deleted, one 
wonders whether it occurred to the authors that such a gigantic exception 
might indicate that there is something wrong with the so-called general 
rule. Mr. Ewell noted this forty-seven years ago. But the answer of the 
authors doubtless would be that the courts have said it, therefore it is so, 
for this is the standpoint from which the book seems to be written. At 
any rate the authors have tried to state the law of fixtures in rules and 
maxims in accord with this ancient general rule and exception. No dis- 
satisfaction is expressed with the law, and there is almost complete absence 
of criticism, which is rare indeed in the present day and age, when dis- 
satisfaction with the law is prevalent. The problem of the authors then 
is to state the “law” not to criticise it, and a painful effort is made to 
do so, as nearly as possible in the language of the decisions of the past 
four hundred years, retaining both the antiquated reasons and the reasons 
which never were reasons. Doubtless after studying this book the would-be 
Estate Manager, like Get-Rich-Quick Wallingford, will feel that the law 
is his friend, for as Mr. Ewell long ago pointed out, the subject up to a 
century ago was viewed almost wholly from the standpoint of the landlord 
and the law as stated in the text still strongly reflects this attitude. 

A considerable portion of the book is devoted to the important statutory 
changes in the law of fixtures, and particularly to the Agricultural Hold- 
ings Acts, and here is found the most valuable part of the work. These 
chapters appear to treat the subject-matter accurately and quite exhaus- 
tively, and should prove very useful to those who are interested in the 
rather extensive portions of the law of fixtures affected by such statutes. 


James W. Simonton. 





THe Law oF UNINCORPORATED, ASSOCIATIONS AND BUSINESS TRUSTS. 
Second Edition. By Sydney R. Wrightington. Boston: Little, Brown, 
and Company. 1923. pp. xlv, 658. 


The first edition of this book was a pioneer work, and a distinct service 
to practitioners. It sought, within the compass of a moderate-sized volume, 
to treat comprehensively the law relating to all kinds of associations, 
whether or not organized for profit, not including corporations. In the 
present edition the original arrangement is adhered to without significant 
alteration, the new material consisting of the insertion in text and foot- 
notes of comment upon, or citation of, the considerable number of im- 
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portant cases, especially on the subject of business trusts, decided since 
the appearance of the first edition. 

This job has been well done. In the appendix there has been added a 
useful editorial note on Business Trusts with Transferable Shares, giving 
some account of the history of their development, with precautionary sug- 
gestions to practitioners engaged in organizing them, drawn from the author’s 
experience with this type of business unit. The appendix of forms is for 
the most part new material, and is judiciously selected. Of especial interest 
is the indenture which was the subject of recent litigation, in Crehan v. 
Megargel, 234 N. Y. 67, 136 N. E. 296 (1922), an agreement making a 
novel combination of the statutory limited partnership and the business trust 
device, and illustrating again the irrepressible experimental temperament of 
Jawyers and business men in devising new types of organization. 


C. M. 





Brits oF ExcHANcE. By Sir John Barnard Byles. Eighteenth Edition, 
by Walter J. Barnard Byles and A. W. Baker Welford. London: 
Sweet & Maxwell, Ltd. 1923. pp. Ixxx, 442. 


This edition of the well-known English work of Byles on Bills of Ex- 
change, contains new matter which well justifies its production. Especially 
interesting to the American lawyer are its references to Canadian and 
other Colonial statutes, following the English Bills of Exchange Act, and 
its discussion and citation of cases decided thereunder; for example, the 
comments on page 10, in respect to the Canadian “Lien” notes, used in 
transactions of conditional sale, and containing clauses respecting the 
giving of better security and acceleration in default thereof. 

Among other new matter, one observes a valuable discussion of London 
Joint Stock Bank v. Macmillan, [1918] A. C. 777, approving the decision 
of Young v. Grote. 

There is no change in general arrangement. Some parts of the former 
editions have been omitted without perceptible loss. Much additional 
matter appears, consisting in comment upon and citation of recently de- 
cided cases. The clearness and accuracy of the work make it a valuable 
addition to the library of the American lawyer. 


Morton C. CAMPBELL. 





CASES ON THE Law oF Bits AND Notes. By William Everett Britton. 
Chicago: Callaghan & Company. 10923. pp. vi, 938. 


This is a valuable collection of cases by Professor Britton of Indiana 
University. Part I treats of the “Elements of Negotiability.” Chapter 
I is entitled ‘Operative Facts of Negotiability” and corresponds in 
content with “Formal Requisites ” in Ames’ Cases, and with “Form and 
Inception” in Smith and Moore’s collection. Approximately one-sixth of 
the book is thus taken up. While there is ample precedent for such 
extended treatment, the writer has found in his experience that a much 
shorter treatment is practicable, and that the saving in time and space 
thus effected can be well utilized in the consideration of more stimulating 
and important phases of the subject. The editor has appropriately treated 
such topics as foreign money, provisions in mortgages, and acceleration. 
It is to be regretted that the collection does not contain a case of the type 
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of Hibbs v. Brown, 190 N. Y. 167, 82 N. E. 1108 (1907), which deals with 
the question whether an instrument made by a joint stock association which 
expressly limits recovery to the assets of the association is negotiable. The 
principles involved in the solution of this question are fundamental. 

In Chapter II the editor takes up the subject of “Transfer.” The 
treatment seems to be logical and reasonably complete. Under “ Rights 
of Holder,” two topics receive most attention: the holder’s right to 
sue, and his right to fill blanks. In the arrangement of a case-book, it 
is rather difficult to determine where the holder’s right to sue should be 
placed, and this seems to be as good a place as any. It is suggested, 
however, that the right to fill blanks might well be treated in a separate 
chapter or section along with other cases of blanks. 

The following chapter is given over to the requisites of holding in due 
course. In view of the importance of the topic and the variety of cases 
presented, it would seem as if more space might well have been devoted 
to “Value,” especially since an excellent opportunity is there given to 
bring the course into contact with trusts, sales, mortgages, quasi-contracts, 
and other subjects. The cases used on this topic, however, are well chosen. 
One observes with pleasure two cases dealing with questions likely to arise 
when a bank credits a customer with the proceeds of discounted paper. 
It seems also that more attention might well have been given to the 
question of when paper is overdue, and especially to the legal consequences 
of the purchase of such paper. ; 

In Chapter IV, under the generic term “ Equities,” the compiler treats 
many questions of moment, notably the effects of illegality, incapacity, 
forgery, alteration, non-delivery, blanks, discharge, collateral equities, and 
mistake, especially in respect to holders in due course. 

Part II is entitled ‘“‘ The Contractual Element.” In the Preface Professor 
Britton suggests that the course may be begun with Part II. It would 
seem difficult, however, to postpone Chapter I, which deals with formal 
requisites; for certainly the student must first learn what a bill or note is. 
A very commendable feature of Part II is the compression of the subjects 
of presentment, notice, and protest into relatively narrow limits; the 
compiler has very wisely taken advantage of the Act to set forth the 
law of that part of the subject. 

The general scheme of the book is to present in each section cases at 
common law, followed by extracts from the Negotiable Instruments Law, 
and, lastly, cases arising under this legislation. More than one-half of 
the cases deal with the interpretation and application of the Act; and 
these cases cover probably three-fourths of the space in the book. Inas- 
much as the Act is an attempted codification of the common law mer- 
chant, and withal an indifferently successful attempt giving rise to many 
difficult questions of interpretation, it would seem as if more space might 
well have been given to cases decided before the Act. One also gathers 
the impression that certain disputed questions are treated with prodigality 
of space at the expense of other questions of equal or greater importance. 
For example, there seems to be no adequate treatment of the theory of 
title, without some proper solution of which it is impossible for the 
student to deal with many questions of transfer. 

The book has a distinct pedagogical advantage in that it is largely 
composed of very recent cases, presenting fresh problems containing more 
human interest than is usually found in cases of bills and notes. A com- 
piler, however, is exposed to the risk of laying undue stress upon this 
desideratum, with the result that he may omit earlier cases presenting 
more appropriate facts and reasoning. 

The arrangement of a case-book is bf the utmost importance. Professor 
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Britton has chosen to classify his subject-matter in two major parts, the 
one entitled “ Elements of Negotiability,” and the other “The Element of 
Contract.” Logical consistency then requires that he insert cases deal- 
ing with the same topic, for example, alteration or blanks, in two or 
more places. It is conceivable that a case-book might be constructed 
which would not aim at an exhaustive logical classification, but which 
would contain a succession of many distinct chapters arranged primarily 
with a view to presentation of the subject to students, even though at 
the expense of logical order. Thus, in such an arrangement, all cases 
dealing with blanks, or with alteration, or with mistake, might be collected 
in one chapter. 

A valuable feature of the book is a list of articles appearing in various 
leading periodicals. 

Morton C. CAMPBELL. 





CASES ON THE LAw or Damaces. By Ralph Stanley Bauer. Chicago: 
Callaghan and Company. 1923. pp. xi, 763. 


A few years ago Mr. Bauer wrote a good book on the law of damages, 
in which he attempted to meet the needs of students studying text-books, 
and of students studying cases. This is a collection of cases which also 
seems to have both classes of students in mind; for in addition to an ex- 
cellent preliminary essay on the fundamental nature of the right to dam- 
ages, there is included the gist of at least three notable articles on the law 
of damages. Students of cases do indeed welcome such help as this; 
whether it is good for their legal minds is another question. 

One or two of the chapters here seem rather to study the cause of action 
than the damages. The chapter on Causation, for instance, discusses Hadley 
v. Baxendale and cases which follow it— which are indeed cases involving 
a principle of damages, but hardly based on causation — and then proceeds 
to a discussion of the general subject of proximate causation. It is a good 
chapter; but space for it is made by giving inadequate consideration to 
such important and characteristic topics as Value, Non-pecuniary Damages, 
Expenses of Litigation. 

But every teacher must select his own field and lay it out as best suits his 
own mind. Accepting the editor’s division of the subject and his allocation 
of space to his topics, one must say that his cases are well selected and on 
= —— well edited, and that the selection should prove quite usable in 
class work. 


J. H. BEALE. 





